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TO ALL P ARTIES  :

Enclosed please  find the  recommendation of Adminis tra tive  Law Judge  Jane  Rodder.
The  recommendation has  been filed in the  form of an Opinion and Order on:

DIECA COMMUNICATIONS DBA COVAD COMMUNICATIONS COMPANY; ESCHELON TELECOM
OF ARIZONA, INC.; MCLEODUSA TELECOMMUNICATIONS SERVICES, INC.; MOUNTAIN

TELECQMMUNICATIONS, INC.; XO COMMUNICATIONS SERVICES, INC.
and QWEST CORPORATION

(UNTMP AIRED WIRE CENTERS  S ETTLEMENT)

Pursuant to A.A.C. R14-3-1 l0(B), you may file  exceptions  to the  recommenda tion of
the  Adminis tra tive  Law Judge  by filing an origina l and ten (10) copies  of the  exceptions  with
the  Commission's  Docke t Control a t the  address  lis ted be low by 4:00 p.m. on or be fore :

MARCH 3, 2008

The  e nclose d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commissioners . Considera tion of this  matte r has te nta tive lv
been scheduled for the  Commission's  Working Session and Open Meeting to be  he ld on:

MARCH 11, 2008 a nd MARCH 12, 2008

For more  informa tion, you ma y conta ct Docke t Control a t (602) 542-3477 or the
He a ring Divis ion a t (602)542-4250. For informa tion a bout the  Ope n Me e ting, conta ct the
Executive  Secre ta ry's  Office  a t (602) 542-3
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11

IN THE MATTER OF THE APPLICATION OF
DIECA COMMUNICATIONS DBA COVAD
COMMUNICATIONS COMPANY, ESCHELON
TELECOM OF ARIZONA, INC., MCLEODUSA
TELECOMMUNICATIONS SERVICES, INC.,
MOUNTAIN TELECOMMUNICATIONS, INC.,
XO COMMUNICATIONS SERVICES, INC. AND
QWEST CORPORATION'S REQUEST FOR
COMMISSION PROCESS TO ADDRESS KEY
UNE ISSUES ARISING FROM TRIENNIAL
REVIEW REMAND ORDER, INCLUDING
APPROVAL OF QWEST WIRE CENTER LISTS.

DECISION no.

O P INIO N AND O R DE R12

13 DATE o1= HEARING:

14 PLACE oF HEARING:

15 ADMINSTRATWE LAW JUDGE:

16 APPEARANCES :

October 30, 2007

P hoe nix, Arizona

Jane L. Rodder

Michael W. Patten, ROSHKA, DE LF
& PATTEN, PLC, on behalf of the Joint
CLE fs

Norma n G. Curtright,
CORP ORATION; a nd

QWEST

Maureen Scott, Senior Staff Attorney,
Legal Division on behalf of the Utilities
Division.

B Y THE  C O MMIS S IO N:

1 7

1 8

1 9

2 0

21

22

23

24

25 On  Fe b rua ry 15, 2 0 0 6 ,  DIE CA Co mmu n ica tio n s ,  In c . , d o in g  b u s in e s s  a s Cova d

26 Communica tions  Compa ny a nd Mounta in Te le communica tions , Inc. ("Cova d"), Esche lon Te le com of

27 Arizona , Inc. ("Es che lon"), McLe odUS A Te le communica tions  S e rvice s , kic. ("McLe od"); a nd XO

28 Communica tions  S e rvice s , Inc. ("XO") (colle ctive ly "J oint CLECs ") file d a  re que s t with the  Arizona

DIS CUS S ION

P ro c e d u ra l His to ry

r
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DOCKET no. T-03632A-06-0091 ET AL

1

2

3

4

5

Corpora tion Commiss ion ("Commiss ion") to a ddre ss  ke y unbundle d ne twork e le me nt ("UNE") is sue s

a ris ing from the  Fe de ra l Communica tions  Commis s ion's  ("FCC") Trie nnia l Re vie w Re ma nd Orde r

("TRio")', including a pprova l of Qwe s t Wire  Ce nte r Lis ts . The  J oint CLECs  a s ke d the  Commis s ion

to a pprove  a n initia l lis t of non-impa ire d wire  ce nte rs , a nd to imple me nt a  proce s s  for upda ting a nd

approving the  lis ts .

On Februa ry 28, 2006, Qwes t filed its  Response  to the  Joint CLECs ' reques t, in which Qwes t

7 concurred tha t the  Commiss ion should conduct an adjudica tory proceeding to de te rmine  an initia l lis t

6

8 of non-impa ire d wire  ce nte rs . Qwe s t a lso re que s te d the  Commiss ion to continn its  right to a s se s s  a

9 nonre curring cha rge  for conve rs ions  of forme r UNEs  to othe r a lte rna tive  Qwe s t s e rvice s  or fa cilitie s .

10 Qwest reques ted tha t the  proceeding bind Qwest and a ll CLECs in Arizona .

On Fe brua ry 28, 2006, Qwe s t file d  a  Motion for a n Orde r Compe lling the  P roduction of1 1

1 2

1 3

1 4

1 5

CLEC-Specific wire  cente r da ta .

On Ma rch 6, 2006, the  J oint CLECs  tile d a  Re que s t for P roce dura l Confe re nce  to dis cus s

issued ra ised by Qwest's  Motion and other scheduling and procedura l issues. /

By P roce du ra l Orde r da te d  April 13 ,  2006 , the  Commis s ion  s che du le d  a  P roce du ra l

1 7

16 Conference  on May 1, 2006.

On May 30, 2006, pursuant to the  directive  of the  Adminis tra tive  Law Judge  during the  May 1,

18 2006 P roce dura l Confe re nce , Qwe s t, Joint CLECs  a nd Commiss ion Utilitie s  Divis ion S ta ff ("S ta ff")

19 ma de  a  J oint Filing Re ga rding P roce dura l Ma tte rs , in which the y propos e d a  proce dura l s che dule ,

20 a gre e d to a  font of prote ctive  orde r, a nd a gre e d to a  S ta ff-compile d se rvice  lis t inte nde d to provide

21 notice  of the  proceeding to CLECs tha t might be  a ffected by the  issues ra ised in the  docket.

By P roce dura l Orde r da te d  J une  2 , 2006 , the  Commis s ion  s e t the  ma tte r fo r he a ring

23 commencing Octobe r 18, 2006, and e s tablished a  schedule  for the  Joint CLECs , Qwes t and S ta ff to

24 file  te s timony. The  J une  2, 2006 P roce dura l Orde r s e tting the  ma tte r for he a ring a nd a pproving a

25 P rote ctive  Orde r, wa s  ma ile d to the  lis t of Arizona  CLECs  ide ntifie d by S ta ff a s  be ing pote ntia lly

26 affected by the  proceeding.

22

27

28

1 In the Matter of Unbundled Access to Nehvork Elements, Review of the Section 251 Unbundling Obligations Q'
Incumbent Local Exchange Carriers, Order on Remand, 20 FCC Rcd 2533 (2005) ("Triennial Review Remand Order" ox'

2 DECIS ION no.



DOCKET no. T-03632A-06-0091 ET AL

1 On June  23, 2006, Qwest tiled the  Direct Tes timony of David Te itze l, Rache l Torrence , Renee

2 Albe rs he im, a nd Te re s s a  Million.

3 On July 26, 2006, Joint CLECs  file d a  Motion to Compe l Qwe s t's  production of 2004 ARMIS

4 data.

5 On July 27, 2006, Joint CLECs filed a  Supplement To Motion to Compe l.

6 On July 28, 2006, the  Joint CLECs filed the  Tes timony of Douglas  Denney.

7 On Augus t 2, 2006, Qwe s t file d a  Re que s t for P roce dura l Modifica tion, re que s ting tha t the

8 Commiss ion require  pa rtie s  to a ffinna tive ly reques t to remain on the  se rvice  lis t because  of the  burden

9 and was te fulne ss  of providing copie s  of a ll pleadings , e specia lly te s timony, to the  110 pa rtie s  on the

10 service  lis t. Qwest a lso requested the  hearing da te  be  rescheduled due  to witness  ava ilability.

l l On August 3, 2006, Joint CLECs filed a  Second Supplement to Motion to Compel.

12 On August 7, 2006, Qwest filed a  Response  to the  Motion to Compel.

13 By P roce dura l Orde r da te d Augus t ll, 2006, the  Commiss ion re se t the  he a ring until Octobe r

14 26, 2006, gra nte d the  J oint CLECs ' Motion to Compe l, a nd dire cte d a ll pa rtie s  on the  s e rvice  lis t to

15 tile  by Augus t 31, 2006, a n a ffirma tive  s ta te me nt indica ting the ir inte re s t in re ma ining on the  se rvice

16 lis t.

17 By P roce dura l Orde r da te d S e pte mbe r 20, 2006, the  Commiss ion gra nte d S ta ffs  re que s t for

18 extens ion of time  to file  te s timony, and based on re sponses  to the  Augus t ll, 2006 P rocedura l Orde r,

19 es tablished a  current se rvice  lis t to be  used on a  going-forward bas is .

20 On September 25, 2006, S ta ff tiled the  Responsive  Testimony of Armando Firnbres .

21 On Octobe r 6, 2006, Qwe s t file d the  Re butta l Te s timony of Ms . Albe rshe im, Mr. Te itze l, Ms .

22 Torre nce  a nd Ms . Million, a nd Joint CLECs  file d the  Re butta l Te s timony of Mr. De nne y.

23 On Octobe r 20, 2006, S ta ff filed the  Rebutta l Tes timony of Mr. Fimbres .

24

25 Schedule to accommodate settlement discussions.

26 By P roce dura l Orde rs  da te d Octobe r 23, 2006, a nd Nove mbe r 13, 2006, the  s che dule  wa s

27 suspended indefinite ly to accommodate  the  parties ' request, and a  s ta tus  conference  was scheduled for

28 Nove mbe r 30, 2006.

3 DECISION NO.



DOCKET NO. T-03632A-06-0091 ET AL

1 On November 30, 2006, December 14, 2006, and January 18, 2007, the Commission convened

2 a series of Procedural Conferences for the purpose of ascertaining the status of the parties' discussions.

3 At the conclusion of the January 18, 2007, Procedural Conference, the parties were directed to file a

4 status report by February 9, 2007.

5 On February 9, 2007, the Joint CLECs, Qwest and Staff filed a Joint Status Report and Request

6 for Procedural Conference.

7 By Procedural Order dated February 15, 2007, a Procedural Conference was set for February

8 26, 2007. At that time the parties reported they were still in negotiations, but they also discussed

9 procedures for a proceeding with a briefing schedule as they did not believe that there were issues of

10 fact to resolve. They were directed to file procedural recommendations by March 5, 2007.

11 On March 8, 2007 the parties filed a Joint Status Report and Proposed Procedural Schedule

12 that requested a hearing commence on May 23, 2007. However, no hearing was scheduled at that

13 t ime.

14 On May 1, 2007, the parties filed a Joint Motion to Set Hearing Date requesting that a hearing

15 be scheduled for June l, 2007. A Procedural Order dated May 7, 2007, set a procedural conference for

16 May 30, 2007 and a hearing for June 1, 2007.

17 During the May 30, 2007 Procedural Conference, Qwest and the Joint CLECs indicated that

18 settlement negotiations were ongoing and a stipulation regarding the pending issues may be imminent.

19 On May 31, 2007, in a procedural conference, Qwest and Joint CLECs indicated that they had reached

20 a settlement for all states in which Qwest operates and consequently requested the June 1, 2007,

21 hearing be continued indefinitely pending filing of the settlement agreement. By Procedural Order

22 dated May 31, 2007, the June l, 2007 hearing was vacated and the parties were ordered to file their

23 settlement agreement by June 14, 2007.

24 On June 14, 2007, the Joint CLECs and Qwest separately filed a copy of an unexecuted

25 Settlement Agreement.

26 On June 22, 2007, the Joint CLECs and Qwest filed a Joint Motion for Approval of Settlement

27 Agreement. A copy of the proposed Settlement Agreement is attached hereto as Exhibit A, and

28 incorporated herein by reference.

4 DECISION NO.
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1 On J une  22, 2007, Qwe s t s e pa ra te ly tile d in the  docke t a n Applica tion of Approva l of 2007

2  Ad d itio n s  to  No n -Imp a ire d  Wire  Ce n te r Lis t ("2 0 0 7  Ad d itio n s  Ap p lica tio n ") a n d  Mo tio n  fo r

3 Expedited Issuance  of Protective  Order.

4 On J une  27, 2007, the  J oint CLECs  a nd Qwe s t file d Notice  of J oint Filing a nd Ame nde d

5 Request for Order Approving Se ttlement Agreement.

6 On J une  29, 2007, Qwe s t tile d a  S ubmis s ion of P ublicly Ava ila ble  Da ta  in S upport of Its

7 Applica tion for Approva l of 2007 Additions  to Non-Impa ire d Wire  Ce nte r De s igna tions .

8 On June  29, 2007, Qwe s t file d a  Re que s t for P roce dura l Confe re nce  to a ddre s s  whe the r its

9 2007 Additions  Applica tion was  prope rly docke ted in this  docke t absent an orde r of consolida tion, and

10 the  is suance  of a  protective  orde r rega rding confidentia l da ta  Qwes t will submit in support of the  2007

l l Additions  Applica tion.

12 By P roce dura l Orde r da te d  J u ly ll, 2007 , a  P roce dura l Confe re nce  to  d is cus s  pe nding

13 procedura l is sues  was  scheduled for July 19, 2007. During the  July 19, 2007, P rocedura l Confe rence ,

14 the  pa rtie s  a gre e d tha t a  he a ring on the  propos e d S e ttle me nt Agre e me nt would be  he ld, tha t S ta ff

15 would file  a  S ta ff Re port or te s timony by Augus t 24, 2007, a nd Qwe s t a nd J oint CLECs  would file

16 re spons ive  te s timony by September 7, 2007, tha t the  2007 Additions  Applica tion would be  cons ide red

17 in this  same  docke t a s  "Phase  2", and tha t the  pa rtie s  would la te r submit a  proposed protective  orde r to

18 be  use d in conne ction with the  2007 Additions  Applica tion.

19 On July 20, 2007, Na tiona l Brands , Inc. db Sha rene t Communica tions  Company ("Sha rene t")

20 tiled an Applica tion for Leave  to Inte rvene .

21 On July 30, 2007, Esche lon filed Comments  rega rding Qwest's  2007 Additions  Applica tion.

22 On August 2, 2007, Qwest filed a  request for Order Se tting Hearing Date , indica ting the  parties

23 have  jointly agreed tha t the  hearing should commence  on October 3, 2007 .

24 By P roce dura l Orde r da te d Augus t 8, 2007, the  Commiss ion s e t a  he a ring to comme nce  on

25 October 3, 2007 and granted intervention to Sharenet.

26 On Augus t 17, 2007, Qwe s t tile d a  Re s pons e  to the  J uly 30, 2007, Comme nts  of Es che lon

27 conce rning the  2007 Additions  Applica tion.

28 On Augus t 24, 2007, S ta ff tile d a  Motion for a n Exte ns ion of Time  to File  S ta ffs  S e ttle me nt

5 DECISION NO.



DOCKET NO. T-03632A-06-0091 ET AL.

1 Agreement Testimony. Staff requested a two-week extension of the filing date for its testimony.

2 On August 31, 2007, Qwest filed a Response to Staffs Motion. Qwest sought a revision of the

3 entire procedural schedule if Staff' s Motion were granted.

4 On September 6, 2007, a teleconference was conducted with counsel for Qwest, the Joint

5 CLECs and Staff to discuss procedural issues related to Staff's Motion. By Procedural Order dated

6 September 7, 2007, the hearing was set to commence October 29, 2007, with Staffs testimony to be

7 filed by September 7, 2007, and responsive testimony filed by September 28, 2007.

8 On September 7, 2007, Staff filed the Settlement Agreement Testimony of Mr. Fimbres.

9 On September 28, 2007, Qwest file the Responsive Testimony of Ms. Albersheim and Ms.

10 Torrence, and the Joint CLECs filed the Response Testimony of Mr. Denney.

l l On October 19, 2007, Qwest requested a pre-hearing conference to discuss stipulating into the

12 record the testimony that was filed prior to the Settlement Agreement.

13 On October 23, 2007, Staff filed a request to reschedule the hearing on account of oral

14 argument having been scheduled in Federal District Court in another case. The same date Qwest tiled

15 a Response to Staff' s request, suggesting that the hearing could commence on October 30, 2007.

16 In a telephonic Procedural Conference on October 25, 2007, the parties agreed to reschedule

17 the hearing on the proposed Settlement Agreement to October 30, 2007 .

18 The hearing convened on October 30, 2007, before a duly authorized Administrative Law

l9 Judge.

20 On December 14, 2007, Joint CLECs filed their Closing Brief.

21 On December 19, 2007, Staff and Qwest filed their Closing Briefs. On December 20, 2007,

22 Staff made an Errata filing, and submitted a substitute Brief containing the corrections.

23

24 In its Triennial Review Order ("TRO"), released on August  21, 2003, the Federal

25 Communications Commission ("FCC") established criteria for determining which unbundled network

26 elements ("UNEs") had to be made available by Incumbent Local Exchange Carriers ("ILE Cs") to

27 Competitive Local Exchange Carriers ("CLECs") under Section 251(c) of the Telecommunications

28 Act of 1996 (the "l996 Act"). In the TRO, the FCC found that a requesting can-ier is impaired when

TRRO a nd  Ac c e s s  to  UNEs  in  Non-impa ire d  Wire  Ce n te rs

6 DECISION NO.



DOCKET no. T-03632A-06-0091 ET AL.

1

2

3

4

5

6

7

8

la ck of access  to a  ne twork e lement of an ILEC would pose  a  bam'e r to entry, such ba lle rs  to include

ope ra tiona l a nd e conomic ba n'ie rs , which would like ly ma ke  e ntry into a  ma rke t une conomic. S ta te s

we re  give n the  ta sk of de te rmining whe the r impa irme nt wa s  pre se nt give n ma rke t conditions  within

the  s ta te . On a ppe a l, howe ve r, the  D.C. Circuit Court of Appe a ls  rule d tha t the  FCC could not

de lega te  its  authority to make  impairment de te rmina tions  to the  s ta tes .2 The  TRO was a ffirmed in part,

reversed in part and remanded to the  FCC for further considera tion.

In it re ma nd de cis ion, the  TRRO, re le a s e d on Fe brua ry 4, 2005, the  FCC de te rmine d tha t

CLECs  we re  no longe r impa ire d without unbundle d ne twork s witching. The  FCC a ls o e s ta blis he d

9 ce rta in crite ria  for de te rmining whe the r CLECs  we re  impa ire d without a cce s s  to othe r UNEs . Whe n

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

wire  ce nte rs  a re  de s igna te d a s  non-impa ire d for ce rta in s e rvice s , CLECs  a re  no longe r a ble  to a cce s s

thos e  UNEs  a t TELRIC price s , a nd the  CLECs  m us t tra ns ition to fa c ilitie s  of the ir own, to  a lte rna tive

se rvice s  from a nothe r provide r, or from ILE Cs  a t ta riff price s .

In the  TRRO, the  FCC de te rmine d impa irme nt for Luibundle d a cce s s  to high-ca pa city loops  a nd

tra ns port on a  wire  ce nte r ba s is , us ing the  numbe r of bus ine s s  line s  a nd fibe r-ba s e d colloca tors  in the

wire  ce nte rs  a s  the  crite ria .3 Unde r the  TRRO's  crite ria , CLECs  a re  de e me d not to be  impa ire d without

a cce s s  to DS I tra ns port on route s  conne cting a  pa ir of wire  ce nte rs  whe re  both wire  ce nte rs  conta in a t

le a s t four (4) fibe r-ba s e d colloca tors  or a t le a s t 38,000 bus ine s s  a cce s s  line s .4 Wire  ce nte rs  m e e ting

the s e  crite ria  a re  re fe rre d to a s  "Tie r 1" wire  ce nte rs . For DS 3 tra ns port a nd da rk fibe r tra ns port, the re

is  no im pa irm e nt on route s  conne cting a  pa ir of wire  ce nte rs  whe re  both wire  ce nte rs  conta in a t le a s t

thre e  fibe r-ba s e d colloca tors  or a t le a s t 24,000 bus ine s s  line s .5 Wire  ce nte rs  with thre e  or more  fibe r-

ba s e d colloca tors  or 24,000 or m ore  bus ine s s  line s  a re  "Tie r 2" wire  ce nte rs .6  For DS l loops , CLECs

a re  not im pa ire d  in  a ny build ing  with in  the  s e rv ice  a re a  of a  wire  ce nte r conta in ing  60 ,000 or m ore

bus ine s s  line s  a nd four or m ore  fibe r-ba s e d colloca tors .7  CLECs  a re  not im pa ire d without a cce s s  to

DS 3 loops  in a ny building within the  s e rvice  a re a  of a  wire  ce nte r conta ining 38,000 or more  bus ine s s

25

26

27

28

2 UnitedStates Telecom Ass 'n v.FCC, 359 F.3d 554 (2004)("USTA II")
3 TRR01111146, 156, 166, 174, 178, 182, 195.
" TRR011126.
5 TRRQ111I 118, 129, 133.
6 TRR01118.
7 TRR01 178.

7 DECIS ION no.



Wire  Center CLLI Code Non-
Impa irme nt
Cla ss ifica tion

Non-Impa ire d Ele me nts Date

McClintock TEMP AZMC Tier 1 DS1 and DS3 Transport 5/11/2005

Mesa MESAAZMA Tier 2 DS3 Trans port 5/11/2005

P HNXAZE A Tier 1 DS1 and DS3 Transport 5/11/2005

DOCKET no. T-03632A-06-0091 ET AL

1 line s  a nd four or more  fibe r-ba s e d colloca tors .8  A wire  ce nte r is  the  loca tion of the  ILEC loca l

2

3

4

5

6

7

8

switching fa cility conta ining one  or more  Ce ntra l Office s , wire  ce nte r bounda rie s  de fine  the  a re a  in

which a ll customers  served by a  given wire  center a re  loca ted.

Pursuant to the  TRRO, a CLEC mus t "unde rta ke  a  re a s ona ble  dilige nt inquiry" into whe the r

high ca pa city loops  a nd tra nsport me e t the se  crite ria , a nd the n mus t se lf ce rtify to the  ILEC tha t the

CLEC is  e ntitle d to unbundle d a cce s s .9 The  FCC provide d tha t ILE Cs  mus t "imme dia te ly proce s s "

the  UNE orde r a nd the n ma y "s ubs e que ntly" bring a  dis pute  be fore  a  s ta te  commis s ion or othe r

authority if it contests  the  CLEC's  access  to the  UNEs.10

9 Proposed Settlement Agreement

1 0

1 1

1 2

1 3

1 4 S e c tion  II

15

1 6

1 7

The  Proposed Se ttlement Agreement was  executed by Qwest, Joint CLECs, a s  we ll a s  Integra

Te le co m Ho ld in g s ,  In c .  ("In te g ra "),  On vo y P OP P , Co m ("P OP P "),  US  Lin k,  In c .  d /b /a  TDS

Me tro c o m ,  in c .  a n d  ("rDs m ")." The  pa rtie s  to  the  S e ttle me nt file d  it in  Arizona , Colora do ,

Minnesota , Oregon, Washington and Utah.

S e ction I of the  propos e d S e ttle me nt Agre e me nt provide s  a n  Introduction.

e s ta blis he s  de fine d te rms . S e ction III provide s  a  lis t of Qwe s t Wire  Ce nte rs  tha t qua lify a s  non-

impa ire d a t the  tie r le ve ls  a nd for the  fa cilitie s  note d on Atta chme nt A of the  Se ttle me nt Agre e me nt.

For Arizona , the  initia l lis t of Qwe s t Non-impa ire d Wire  Ce nte rs  conta ins  the  following 10 wire

18 ce nte rs :

1 9

20

2 1

22

23

Phoerdx East
24

25

26

27

28

8 TRRO 11174.
5) TRRO 11234.
10 TRRO 9234.
11 The Settlement Agreement refers to Joint CLECS as all of the CLECs executing the Settlement Agreement. When used
in the context of this Order, the term Joint CLECs refers more specifically to those CLECs doing business in Arizona who
have executed the Settlement Agreement.
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P hoenix Ma in P HNXAZMA Tie r l, DS 3 DS1 and DS3 Transport; DS3 Loops 5/11/2005

Phoenix North P HNXANO Tier 1, DS3 DS1 and DS3 Transport; DS3 Loops 5/11/2005

Phoenix Northeas t P HNXAZNE Tie rl,  DS 3 DS1 and DS3 Transport 5/11/2005

Scottsda le Main S C DLAZMA Tier 2 DS3 Transport 5/11/2005

Tempe TEIVIP AZMA Tier 1, DS3 DS1 and DS3 Transport; DS3 Loops 5/11/2005

Thunderbird S CDLAZTH Tier 1 DS1 and DS3 Transport 5/11/2005

Tucs on Ma in TC S NAZMA Tier 1 DS3 Transport 5/11/2005

DOCKET NO. T-03632A-06-0_91 ET AL.

1

2

3

4

5

6

7

In Se ction W of the  propose d Se ttle me nt Agre e me nt, the  pa rtie s  a gre e  tha t for a t le a s t thre e

9 ye a rs  from the  e ffe ctive  da te  of the  S e ttle me nt Agre e me nt, Qwe s t will a s s e s s  a  $25 nonre cuning

10 cha rge  for e ach facility conve rted from a  UNE to an a lte rna te  se rvice  or product. In addition, pursuant

8

1 1 to this  s e ction, Qwe s t will provide  a  $25 cre dit to those  CLECs  who conve rte d fa cilitie s  prior to the

1 2 e ffe ctive  da te  of the  S e ttle me nt Agre e me nt a nd pa id a  $50 non-re cum'ng conve rs ion cha rge . The

1 3

1 4

15

1 6

1 7

1 8

parties  agree  tha t they reserve  the ir right to seek a  different conversion charge  after three  years .

Section V of the  proposed Se ttlement Agreements  se ts  forth the  me thodology for de te rmining

non-impa ire d fa cilitie s  or tie r de s igna tions , by de te miining how bus ine s s  line s  a nd fibe r-ba s e d

colloca tors  will be  counte d. The  pa rtie s  a gre e  tha t Qwe s t's  re ta il bus ine ss  line s  sha ll be  de te rmine d

us ing the  mos t re ce ntly file d una djus te d ARMIS  da ta  re porte d to the  FCC," UNE loops  conne cte d to

a  Wire  Ce nte r whe re  DS I a nd DS 3 unbundle d loops  a nd DS 1 a nd DS 3 Enha nce d Exte nde d Loops

19 ("EELs ") a re  provide d to CLECs  a re  counte d a t full ca pa city, only Bus ine s s  UNE-P  line s  will be

20 counte d for the  Commiss ion-Approve d Wire  Ce nte r Lis t,'4 a nd Qwe s t P la tform P lus  ("QP P "), Qwe s t

2 1

22

23

24

Loca l S e rvice s  P la tform ("QLS P "), a nd othe r s imile  pla tform product offe rings  a re  ca lcula te d us ing

a ctua l bus ine ss  line  counts  for the se  se rvice s . A fibe r-ba s e d collocutor is  de fine d a s  a ny ca rrie r,

una ffilia te d with Qwe s t, tha t ma inta ins  a  colloca tion a rra nge me nt in a  Qwe s t wire  ce nte r, with a ctive

e le ctrica l powe r supply a nd ope ra ting a  fibe r-optic ca ble  or compa ra ble  tra nsmiss ion fa cility tha t: (a )

25

26

27

28

12 Each year on April 1, ILE Cs  file annual network, financia l and service qua lity da ta  with the FCC's  Automated Reporting
Ma na gement Informa tion Sys tem ("ARMIS"). The number of a cces s  lines  in s ervice  is  one type of da ta  ILE Cs  provide
annua lly for FCC Report 43-08.
13 DS1s will be counted as  24 business  lines  and DS3s will be counted as  672 business  lines .
xi Bus ines s  UNE-P  lines  will be  de tennined by s ubtra cting the  lis tings  of res identia l UNE-P  from the  tota l number of
UNE-P  lines .
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te rmina te s  a t a  colloca tion a rra nge me nt within the  wire  ce nte r, (b) le a ve s  the  Qwe s t wire  ce nte r

pre mis e s , a nd (c) is  owne d by a  pa rty othe r tha n Qwe s t or a n a ffilia te  of Qwe s t. Two or more

3 a ffilia te d fibe r-ba s e d colloca tors  in  a  s ingle  wire  ce nte r will be  counte d a s  a  s ingle  fibe r-ba s e d

1

2

4 collocutor. Be fore  cla s s ifying a  ca rrie r a s  a  fibe r-ba s e d collocutor, Qwe s t will confine  the  ca rrie r

5

6 a ga ins t the  mos t re ce nt orde r a nd/or billing da ta . Be fore  filing a  re que s t for Commiss ion a pprova l of

7 non-impa irme nt de s igna tion, Qwe s t will s e nd a  le tte r by ce rtifie d ma il to CLECs  it ide ntifie s  a s  fibe r-

8 ba s e d colloca tors  a nd inform the  ca rrie rs  tha t the y will be  counte d a s  fibe r-ba s e d colloca torS  in

9 Qwe s t's  filing with the  Commiss ion. P ursua nt to the  S e ttle me nt Agre e me nt, the  CLEC will ha ve  no

10 le s s  tha n te n (10) bus ine s s  da ys  from the  CLEC's  confirme d re ce ipt of Qwe s t's  le tte r to  provide

l l feedback before  Qwest files  its  request with the  Commission. The  parties  agreed tha t in the  absence  of

12 a  re sponse  by the  Qwes t-identified colloca tors , Qwes t may re ly on the  Qwes t-identified colloca tors  in

13 its  filing. In a ddition, howe ve r, the  S e ttle me nt provide s  tha t no pa rty s ha ll us e  the  a bs e nce  of a

14 re sponse  from a  CELC collocutor a s  the  sole  bas is  for its  pos ition.

15 S e c tion  VI o f the  p ropos e d  S e ttle me n t Agre e me n t p rovide s  how Qwe s t ca n  re que s t

16 Commiss ion a pprova l of a dditiona l Non-impa ire d Wire  Ce nte rs . The  pa rtie s  a gre e  tha t Qwe s t ma y

17 re que s t the  a ddition of Non-impa ire d Wire  Ce nte rs  a t a ny time  ba se d sole ly on the  numbe r of fibe r-

18 based colloca tors , and may request additions  based in whole  or in part based on line  counts  a t any time

19 up to July 1 of e ach yea r ba sed on the  prior yea r line  count da ta . Qwes t will provide  the  Joint CLECS,

20 a nd a ll othe r a ffe cte d CLECs , notice  of the  a nticipa te d wire  ce nte r upda te  proce e ding by its  e ma il

21 notifica tion cha nne ls  a t le a s t five  bus ine s s  da ys  prior to filing with the  Commis s ion. Qwe s t will file

22 supporting da ta  with the  Commiss ion a nd provide  a  copy of the  supporting da ta  to CLECs  tha t ha ve

23 s igne d the  a pplica ble  prote ctive  orde r. This  S e ction a lso provide s  the  de ta ils  of wha t Qwe s t should

24 provide  in the  way of supporting da ta  for de te rmining fibe r-ba sed colloca tors  and the  number of line s .

25 The  Agreement provides  further tha t once  Qwest has  filed its  request for approva l and supporting da ta

26 with the  Commiss ion, a  CLEC or a ny othe r pa rty will ha ve  30 da ys  to ra ise  obje ctions  to the  re que s t.

27 If no obje ctions  a re  file d with the  Commiss ion, the  Effe ctive  Da te  of the  Non-Impa irme nt De s igna tion

28 will be  thirty days  a fte r the  Filing Da te , unle ss  the  Commiss ion orde rs  othe rwise .
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

Section VI provides  tha t if a  CLEC, or othe r pa rty, dispute s  Qwest's  proposed non-impa irment

de s igna tions , the  pa rtie s  to the  Agre e me nt a gre e  to a s k the  Commis s ion to us e  its  be s t e fforts  to

re s olve  s uch dis pute  within 60 da ys  of the  da te  of the  obje ction. Unde r the  propos e d S e ttle me nt

Agre e me nt, whe n the  Commis s ion a pprove s  a dditiona l DS 1, DS 3, UNE, Loop, or high ca pa city

transport UNE non-impa ired des igna tions , the  CLECs will have  90 days  from the  e ffective  da te  of the

Orde r to tra ns ition a pplica ble  fa cilitie s  to a n a lte rna tive  s e rvice . Whe n the  Commiss ion a pprove s

a dditiona l Da rk Fibe r tra nsport non-impa irme nt de s igna tions , CLECs  will ha ve  180 da ys  to tra ns ition

the  applicable  non-impa ired facilitie s .

Fina lly, Section VII of the  Se ttlement Agreement provides  for specific language  tha t the  pa rtie s

have  agreed to tha t will modify the  Inte rconnection Agreements  be tween the  Joint CLECs and Qwest

to re flect the  te rms of the  Se ttlement Agreement. In the  case  of Esche lon, the  parties  have  agreed tha t

the  proposed Se ttlement language  would be  submitted for approva l as  "closed" language  in the ir open

a rbitra tion curre ntly pe nding in Arizona , a s  we ll a s  othe r s ta te s .5 In a ddition, S e ction VII provide s

that the Settlement Agreement may not be used as evidence in any Nature proceeding.

15 Commission Staff Recommendations

16

17

18

19 Impa irme nt De s igna tions ",

20

S ta ff be lie ve s  tha t in orde r to be  found in the  public inte re s t, a nd a pprove d, portions  of the

S e ttle me nt Agre e me nt s hould be  cla rifie d a nd/or modifie d. S ta ff re comme nds  tha t S e ction II of the

Agre e me nt, which conta ins  de finitions , a nd in pa rticula r, the  de finition of the  "Effe ctive  Da te  of Non-

may s ubve rt, and need to be  reconciled with Commis s ion proces s es . S ta ff

a cknowle dge s  tha t both pa rtie s  indica te d tha t it wa s  not the ir inte nt to re pla ce  norma l Commis s ion

21 S ta ff

22

re vie w a nd a pprova l proce s s e s  tha t would  a pply to  filings  ma de  with  the  Commis s ion .

recommends the  Commission review the  Agreement for consis tency with Commission processes .

23 S ta ff furthe r re comme nds  tha t S e ction III of the  S e ttle me nt Agre e me nt s hould be  cla rifie d to

24 s pe cify the  vinta ge  of the  da ta  us e d to de te rmine  the  initia l lis t of non-impa ire d wire  ce nte rs . In

25

26

re sponse  to da ta  re que s ts  propounde d by S ta ff, the  pa rtie s  a cknowle dge  tha t 2004 ARMIS  wa s  the

informa tion use d to de rive  the  initia l se t of non-impa ire d wire  ce nte rs . S ta ff be lie ve s  it importa nt tha t

27

28
15 Qwest and Eschelon's cLuTent arbitration of a new Interconnection Agreement proceeding is being addressed in Docket
Nos. T-03406A-06-0572 and T-01051B-06-0572.
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2

3

4

5

6

7

8

9

10

11

l the  Agreement include  the  vintage  of the  da ta  used for the  initia l designa tions .

S e ction W of the  S e ttle me nt Agre e me nt a ddre sse s  the  te rms  a nd condition tha t will a pply to

the  convers ion of UNEs to a lte rna tive  se rvices  in des igna ted non-impa ired wire  cente rs . S ta ff be lieves

tha t the  negotia ted $25 non-recuning conversion charge  is  reasonable , a rid recognizes  tha t the  issue  of

the  conve rs ion ra te  wa s  conte ntious  prior to s e ttle me nt, a rid the  fina l a gre e me nt is  the  re s ult of

compromise  by both s ide s . S ta ff is  conce rned, howeve r, tha t the  Se ttlement Agreement is  s ilent with

re spe ct to the  conve rs ion proce ss . S ta ff ba se s  its  re comme nda tion on the  subs ta ntia l disa gre e me nt

be twe e n the  pa rtie s  prior to s e ttle me nt conce rning the  conve rs ion proce s s  a nd the  CLECs ' pre -

se ttle me nt conce rns  tha t the ir cus tome rs  suffe r no ha m a s  a  re sult of the  proce ss . S ta ff a rgue s  tha t

Qwest and Joint CLECs have  not provided adequate  assurance  tha t this  Section of the  Agreement, as  it

s ta nds  s ile nt on the  conve rs ion proce s s , is  in the  public inte re s t give n e a rlie r te s timony re ga rding

13

14

15

16

17

18

19

20

21

22

23

24

25

12 pote ntia l ha rm to CLEC cus tome rs .

S ta ff ha s  se ve ra l conce rns  conce rning S e ction V which outline s  the  me diodology to support

future  findings  of non-impa irme nt. S ta ff be lie ve s  tha t Se ction V.B should be  cla rifie d by providing a n

inclus ive  da te  ra nge  for the  de te rmina tion of a ffilia te d, fibe r-ba s e d colloca tors . S ta ff be lie ve s  tha t

re ga rdle s s  of the  da ta  vinta ge , a ffilia te d fibe r-ba se d colloca tors  should not be  counte d se pa ra te ly if

the y a re  le ga lly a ffilia te d a t the  da te  of a  Commis s ion Orde r de s igna ting a  wire  ce nte r a s  non-

impa ired. In addition, S ta ff was  conce rned tha t a  10 day time  pe riod for a  CLEC to re spond to Qwes t

conce rning its  fibe r-based colloca tion s ta tus  was  not sufficient time  given the  importance  of the  issue .

S ta ff recommends a  60 day response  time . S ta ff be lieves  tha t constructive  time  spent a t the  beginning

of the  process  is  time  we ll spent and would avoid a  "hush-to-judgment."6

S ta ff a ls o a rgue d tha t S e ction VI s hould be  cla rifie d with re s pe ct to fibe r-ba s e d colloca tion

informa tion and re la ted process  s teps . As  proposed, the  Se ttlement Agreement a llows  Qwest to file  a

reques t for additiona l non-impa ired wire  cente rs  based in whole  or in pa rt upon line  counts  a t any time

up to July l of e a ch ye a r. S ta ff be lie ve s  tha t Qwe s t should ha ve  the  opportunity to file  for a dditiona l

non-impa ire d wire  ce nte rs  a t a ny time , without the  re s triction of the  J uly l de a dline . S ta ff be lie ve s26

27

2 8 16 Tr. a t 183.
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1

2

3

4

5

6

7

8

9

10

11

12

tha t the  Agreement should be  modified to a llow Qwest to file  once  a  yea r a t such time  as  Qwest finds

a ppropria te  a s  long a s  Qwe s t provide s  the  a ppropria te  da ta  cons is te nt with the  me thodologie s

described in the  fina l Agreement and approved by the  Commission.

Fina lly, S ta ff a rgue s  S e ction VII of the  Agre e me nt should be  cla rifie d. S ta ff note s  tha t while

only ce rta in CLECs s igned the  Agreement, and it does  not purport to bind non-pa rty CLECs, adopting

this  Agre e me nt will ultima te ly a ffe ct a ll CLECs  ope ra ting in Arizona . S ta ff doe s  not be lie ve  the

Commiss ion would use  diffe re nt crite ria  to de te rmine  non-impa ire d wire  ce nte rs  for CLECs  tha t did

not s ign on to the  Agre e me nt. S ta ff a cknowle dge s  tha t in the  course  of this  proce e ding a ll CLECs

with ope ra ting a uthority in Arizona  w.e re  provide d notice  of this  Docke t a nd tha t ma ny chose  not to

pa rticipa te  and tha t a ctive  CLECs  were  provided a  copy of the  Se ttlement Agreement and notified of

the  hea ring. Neverthe le ss , S ta ff be lieves  tha t inactive  CLECs should be  given additiona l notice  and a

60 day window to provide  additiona l comment on the  Se ttlement.

13 Responses to Staff's Concerns

15

16

17

18

19

20

21

22 the  rulings  in the  TRRO. 17

23

24

25

14 S ta nda rd for Approva l

Qwe s t a rg u e s  th a t th e  C o m m is s io n  s h o u ld  re je c t a n y s u g g e s tio n  th a t its  re v ie w o f th e

S e ttle me nt Agre e me nt s hould be  ba s e d on a pplica tion of a  broa d "public  in te re s t" s ta nda rd. Qwe s t

a rgue s  tha t a  public inte re s t s ta nda rd is  not a ppropria te  whe re , a s  he re , the  pa rtie s  a re  s imply a gre e ing

to  la ngua ge  tha t imple me nts  le ga l rights  a nd obliga tions  de fine d a nd s e t forth  in  a n  orde r from the

FCC. Qwe s t be lie ve s  tha t the  only re le va nt que s tions  s hould be  whe the r the  pa rtie s ' a gre e me nt is  or is

not fa ithful to the  FCC's  orde r. Citing pa ra gra ph 233 of the  TRRO, Qwe s t a s s e rts  tha t the  FCC cle a rly

e nvis ione d tha t ILE Cs  a nd CLECs  would ne gotia te  the  te rms  a nd conditions  ne ce s s a ry to imple me nt

Qwe s t be lie ve s  the  TRRO's  la ngua ge  indica te s  tha t the  FCC e xpe cte d its

rulings  would be  la rge ly s e lf-e ffe ctua ting. Cons e que ntly, Qwe s t be lie ve s  the  Commis s ion s hould give

de fe re nce  to  the  pa rtie s ' s e ttle me nt, which  wa s  ne gotia te d  in  good fa ith  a nd is  cons is te nt with  the

FCC's  rulings . Qwe s t a rgue s  tha t a pplying a  "public  inte re s t" s ta nda rd could pote ntia lly conflic t with

the  FCC's  e xpe cta tion tha t the TRRO is  s e lf-e ffe ctua ting a nd give  ris e  to a  ris k tha t s ta te  commis s ions26

27

28

17 TRRO at 1] 233 provides "the incumbent LEC and competitive LEC must negotiate in good faith regarding any rates,
terms, and conditions necessary to implement our mle changes" and it directs doe states to monitor the negotiation process
"to ensure that parties do not engage in unnecessary delay."
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1 would m a ke  de te rm ina tions  tha t conflic t with  the  FCC's  ruling s  a nd p olicy de te nnina tions  in  the

2 TRRO.

3 Notwiths ta nding Qwe s t's  a rgume nt tha t a  "public inte re s t" te s t s hould not be  a pplie d in this

4 ca se , Qwe s t a s se rts  tha t the  S e ttle me nt Agre e me nt should be  found in the  public inte re s t be ca use  it

5 fulfills  the  na tiona l te le communica tions  policy a rticula te d by the  TRRO. In a ddition, Qwe s t a rgue s  it

6 furthers  the  public inte res t by resolving contes ted issues  without litiga tion and reduces  the  potentia l for

7 future  dis pute s  by cre a ting a  proce s s  going forwa rd, a nd it promote s  judicia l a nd a dminis tra tive

8 efficiency as  we ll a s  provides  ce rta inty to CLECs.

The  Joint CLECS note  tha t contra ry to Qwest a sse rtions  during this  proceeding,l8 the  TRRO is

10 not se lf-e ffectua ting. They note  tha t a t 11233, the  TRRO provides  :

9

11

12

W e  e xp e c t th a t in c u mb e n t LE Cs  a n d  c o mp e tin g  c a rrie rs  will imp le me n t th e
Colnmis s ion's  [FCC's ] findings  a s  dire cte d by s e ction 252 of the  Act. Thus , ca rrie rs
mus t imple me nt cha nge s  to the ir inte rconne ction a gre e me nts  cons is te nt with our
conclus ions  in this  Orde r.

13

14

15

16

17

18

Thus , the  FCC kne w tha t the  pa rtie s  would ha ve  to a me nd the ir inte rconne ction a gre e me nts  to

imple me nt the  TRRO's  provis ions . In a ddition, the  Joint CLECs  a sse rt tha t the  propose d Se ttle me nt

Agre e me nt is  not s e lf-e ffe ctua ting be ca us e  it conte mpla te s  Commis s ion re vie w a nd a pprova l of

Qwest's  proposed wire  cente r non-impairment or tie r designa tions  in a ll cases , whether or not there  a re

objections  to Qwest's  proposed lis t.

Use  of 2004 ARMIS  Da ta
19

20

21

22

23

24

25

In re s pons e  to S ta ffs  re comme nda tion tha t the  S e ttle me nt Agre e me nt be  modifie d to indica te

the  2004 ARMIS  43-08 da ta  wa s  us e d in the  de te rmina tion of the  initia l non-impa ire d wire  ce nte r lis t,

the  J oint CLECs  a cknowle dge  tha t the  2004 ARMIS  da ta  we re  us e d.I9 The  J oint CLECs  ha ve  no

objection if s uch a  modifica tion were  made  to the  P ropos ed Se ttlement Agreement."

Qwe s t a ls o note s  tha t it a nd the  J oint CLECs  confirme d for S ta ff tha t 2004 ARMIS  da ta  wa s

us e d a s  the  ba s is  for line  counts  in de te rm ining  the  initia l lis t of non-im pa ire d wire  ce nte rs . Qwe s t

be lie ve s  tha t a  nota tion in the  Commis s ion Orde r a pproving the  S e ttle me nt Agre e me nt, ra the r tha n
26

27

28

is Tr. at 52.
19 Ex Joint CLEC-1 (Denny Response Testimony) p. 4, lines 10-12.
20 Joint CLEC Brief at 6; Ex Joint CLEC-1 at p.4, lines 15-17.
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1

2

3

4

5

6

7

8

9

10

11

12

modifying the  Se ttlement Agreement, would be  the  mos t e fficient way to s a tis fy S ta ff" s  conce rns .

Nonrecurring Charges  and Conve rs ion P roces s

The  J oint CLECs  note  tha t S ta ff te s tifie d tha t it be lie ve s  tha t the  $25 non-re curring conve rs ion

cha rge  in S e ction W is  jus t a nd re a s ona ble ." The  J oint CLECs  note  tha t the  $25 non-re curring cha rge

is  a  ne gotia te d compromis e  a nd ma de  only for s e ttle me nt purpos e s . The y re je ct a ny s ugge s tion from

S ta ffs  words  tha t the  $25 cha rge  ma y be  a dopte d a s  a  cos t-ba s e d ra te . The y note  tha t purs ua nt to the

S e ttle me nt Agre e me nt, the  pa rtie s  ca n a rgue  for a  diffe re nt conve rs ion cha rge , a nd tha t the  $25 tha t

might be  approved in this  proceeding cannot be  used as  evidence  tha t it is  a  cos t-based ra te .

The  J oint CLECs  s ta te  tha t cus tome r impa ct from conve rs ions  re ma ins  a  conce rn, howe ve r,

the y note  tha t nothing in the  S e ttle me nt Agre e me nt a uthorize s  Qwe s t to us e  its  propos e d me thod of

conve rs ion or pre clude s  the  Commis s ion from ruling on the  me thod of conve rs ion in a nothe r docke t.

The  J oint CLECs  s ta te  tha t the  is s ue  of the  me thod of conve rs ion is  be ing le ft open for Inte rconnection

14

15

16

17

18

19

20

21

22

13 Agreement negotia tions  or othe r proceedings .

Qwe s t s ta te s  tha t a lthough S ta ff is  ra is ing  the  que s tion of whe the r the  conve rs ion p roce s s

s hould be  a ddre s s e d in  th is  docke t, S ta ff ha s  not a rticula te d a  pos ition, or found a  de fic ie ncy in

Qwe s t's  conve rs ion proce s s . Qwe s t note s  tha t S ta ff" s  witne s s  ha s  de cline d to ta ke  a  pos ition on

whe the r the  conve rs ion p roce s s  is  good or ba d." Qwe s t s ta te s  the  conve rs ion proce s s  ha s  be e n

ope ra ting for s ome  time  and a rgues  tha t the  evidence  in the  record is  tha t the  conve rs ion proces s  ha s

b e e n working ." Qwe s t s ta te s  tha t a fte r 1 ,583 s ucce s s ful UNE conve rs ions , no CLEC ha s  file d  a

compla int with the  Commis s ion conce rning the  conve rs ion proce s s . Qwe s t s ta te s  furthe r tha t a ny

CLEC tha t ha s  is s ue s  with the  conve rs ion p roce s s  m a y a tte m pt to re s olve  the m  through contra ct

negotia tions  or a rbitra tions .

23

24

25

26

Qwe s t a s se rts  tha t the  S e ttle me nt Agre e me nt's  s ile nce  on the  conve rs ion proce s s  doe s  not

make  it deficient under the  TRRO, as  the  TRRO does not require  a  specific convers ion process . Qwest

sta tes  too tha t the  lack of trea tment of the  conversion process does not a ffect any other provision of the

Se ttle me nt Agre e me nt. According to Qwe s t, the  conve rs ion proce ss  wa s  origina lly discusse d in this

27

28

211 Ex S-4, Fimbres Settlement Agreement testimony at Executive Summary, 113 ,
2.2 Tr. at 169, in 1-6; Tr app 172, In 4-6.
23 Tr. at 28, In 20-23.
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1

2

3

4

5

6

proce e ding in conne ction with the  conve rs ion cha rge , a nd the  a ctua l proce s s  wa s  not conte mpla te d to

be  pa rt of this  docke t.24 Qwe s t note s  tha t the  J oint CLECs  vie we d the  conve rs ion proce ss  a s  a  se pa ra te

is s ue  tha t wa s  be ing a ddre s s e d in the  Es che lon a rbitra tion, while  the  non-re curring cha rge  wa s  vie we d

a s  a ppropria te ly pa rt of the  curre nt docke t. Qwe s t note s  tha t a pproving the  S e ttle m e nt Agre e m e nt

withou t a dd re s s ing  the  c onve rs ion  p roc e s s  doe s  no t de p rive  the  CLE Cs  o r the  Com m is s ion  from

tre a ting conve rs ion is s ue s  in  othe r docke ts . At the  he a ring ,  Q we s t no te s  tha t S ta ff's  witne s s  on ly

7 wa n te d  c la r ific a t io n  th a t  c o n v e rs io n  is s u e s  will b e  a d d re s s e d  in  a rb it ra t io n s  o r  o th e r  fu tu re

8

9

10

11

12

proceedings.26

Tim ing of Affilia te d Colloca tor S ta tus

The  J oint CLECs  s ta te  tha t S ta ffs  re com m e nda tions  conce rning the  tim ing of the  fibe r-ba s e d

co llocu tor in form a tion  a re  cons is te n t with  the  de fin ition  o f fibe r-ba s e d  co llocu tor,  a nd  the y do  no t

a ntic ipa te  tha t a doption of S ta ff' s  re comme nda tion would ca us e  the m to re je ct a  modifie d S e ttle me nt

13 Agre e me nt.

14

15

16

17

18

19

20

21

22

23

24

25

26

In  contra s t, Qwe s t a gue s  tha t S ta ff"s  pos ition (i.e . to  de te nnine  if a ffilia te d  fibe r-ba s e d

colloca tors  should not be  counted separa te ly up to the  da te  of a  Commiss ion order), if adopted, would

viola te  the  te rns  of the  TRRO and the  regula tions  tha t implement the TRRO. Qwe s t's  pos ition is  tha t

once  a  wire  ce nte r s a tis fie s  the  s ta nda rd for non-impa irme nt, it ca nnot la te r be  de te nnine d to be

impa ired. Qwest a sse rts , however, without wa iving its  pos ition, tha t the  Commiss ion does  not have  to

de cide  this  que s tion now. If, in future  filings  by Qwe s t for a dditions  to the  non-impa ire d wire  ce nte r

lis t, S ta ff or a ny CLEC wis he s  to conte nd tha t Qwe s t's  fibe r-ba s e d colloca tors  count s hould be

amended because  of new affilia tions  be tween carrie rs , nothing in the  Se ttlement Agreement precludes

them from bringing tha t issue  forward a t tha t time .

Qwest s ta tes  the re  is  no compelling need to decide  this  hypothe tica l issue  in the  context of the

approva l of the  Se ttlement Agreement. However, Qwest a rgues , if the  Commission decides  to address

the  issue  now, Qwest a rgues  it must base  its  ruling on the  FCC's  regula tions . Qwest s ta te s  tha t under

the TRRO, and FCC regula tions , once  a  wire  cente r sa tis fies  the  s tandard for non-impairment, it cannot

27

28

24 Tr. at 119, In 6-12. Tr at 127, In 12 through 128, In 4.
25 Tr. at 119, in 13-19.
26 Tr. at 172, In 18 through 173, In 4.
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1 la te r be  de te rmined to be  impa ired. In the  TRRO, the  FCC s ta ted:

2

3

4

The re fore , once  a  wire  ce nte r s a tis fie s  the  s ta nda rd for no DS l loop unbundling, the
incumbe nt LEC s ha ll not be  re quire d in the  future  to unbundle  DS 1 loops  in tha t wire
cente r. Likewis e , once  a  wire  cente r s a tis fie s  the  s tanda rd for no DS3 loop unbundling,
the  incumbe nt ILEC s ha ll not be  re quire d in the  future  to unbundle  DS 3 loops  in tha t
wire  ce nte r. TRRO fn 466.

5 Qwe s t s ta te s  tha t the  FCC codifie d this  conce pt into its  re gula tions , 47 C.F.R. 51319, which with

6 res pect to DSI, DS3 unbundling and tie r des igna tions  provides :
Once  a  wire  ce nte r e xce e ds  both of the s e  thre s holds , no future  DS 1 loop unbundling
will be  required in tha t wire  cente r.7

8 Once  a  wire  ce nte r e xce e ds  both of the s e  thre s holds , no future  DS 3 loop unbundling
will be  required in tha t wire  cente r.

9

10
Once  a  wire  ce nte r is  de te rmine d to be  a  Tie r 1 wire  ce nte r, tha t wire  ce nte r is  not
s ubj e t to la te r reclas s ifica tion as  a  Tie r 2 or Tie r 3 wire  cente r.

11

12

13

14

Once  a  wire  ce nte r is  de te rmine d to be  a  Tie r 2 wire  ce nte r, tha t wire  ce nte r is  not
subject to la te r reclas s ifica tion as  a  Tie r 3 wire  cente r.

Qwes t interpre ts  the  rules  as  providing tha t once  evidence  is  ga thered and presented subs tantia ting tha t

a  give n wire  ce nte r is  non-impa ire d, the  wire  ce nte r is  cons ide re d to be  non-impa ire d going forwa rd

a nd in pe rpe tuity, a nd the re  is  no minimum time  pe riod for a ny wire  ce nte r to me e t the  pre s cribe d
1 5

Qwe s t s ta te s  the  J oint CLECs  a gre e  with
16

definitions before it can be defined as non-impaired.

Qwest' s interpretation."
1 7

1 8

19

20

2 1

22

23

24

25

Qwe s t cla ims  tha t S ta ffs  pos ition a ppe a rs  to be  tha t the  de te rmina tion of non-impa inne nt is

no t ma de  un til the  Commis s ion  a pprove s  Qwe s t's  pe tition , a nd  the re fo re ,  the  timing  o f the

de te rmina tion is  the  da te  of the  Commiss ion's  orde r. Qwe s t a s se rts  tha t the re  is  no support for the

Sta ffs  view to be  found in the  TRR O, the  regula tions , the  practice  in the  te lecommunica tions  industry,

or in the  Se ttlement Agreement. According to Qwest, the  process  se t up by the  FCC does  not provide

for the  s ta te  commiss ions  to ma ke  de te rmina tion of non-impa irme nt. Qwe s t s ta te s  the  role  of s ta te

commiss ions  in the  FCC's  scheme  is  to decide  disputes  tha t a rise  out of cante r-made  de te rmina tions .

Qwes t cite s  a  decis ion of the  Washington S ta te  Utilitie s  and Transporta tion Commiss ion, Docke t UT-

053025, tha t concurs  with this  inte rpre ta tion of the  s ta te s ' role . Qwe s t a lso cite s  a  de cis ion of the
26

27

28

27 Tr at 156, In 18-22.
28 In the Matter of the Investigation Concerning the Status of Competition and Impact of the FCC's Tirennial Review
Remand Order on the Competitive Telecommunications Environment in Washington State, Washington Utilites and
Transportation Commission, docket UT-053025, Order Granting in Part Joint CLECs Petition for Reconsideration of Order
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1 U.S  Dis trict Court for the  Ea s te rn Dis trict of Michiga n in Mie s . Be ll Te l. Co. v. La rk, 2007 U.S . Dis t.

2 LEXIS  33682, which involve d a  dis pute  ove r Michiga n Be 11's  initia l wire  ce nte r de s igna tions . In

3 La rk, the  court found:

4

5

6

[T]he  FCC de te rmine d tha t dis pute s  re ga rding no impa irme nt de s igna tions  mus t be
re s olve d ba s e d upon the  fa cts  a t the  time  of a  de s igna tion. These  specifica tions
ce rta inly pre clude  the  MP S C from re quiring da ta  re la tive  to counts a fte r the  da te  of
des igna tion. The  count a t the  time  of des igna tion is  wha t ma tte rs . Mich Ee l] Te l. Co. v.
La rk, Id. a t *12.

7 Qwe s t a rgue s  its  inte rpre ta tion is  the  mos t pra ctica l from a  public policy pe rspe ctive , a s  it minimize s

8 de lay ta ctics  and promote s  ce rta inty. Qwe s t s ta te s  the  S e ttle me nt Agre e me nt builds  on the  FCC's

9 s tructure  by providing a  procedure  for a ll of Qwes t's  future  de te rmina tions  to be  submitted to the  s ta te

10 commis s ions , providing fina lity to  non-conte s te d de te rmina tions  a nd providing a  me cha nis m to

l l resolve  disputes  over Qwest's  de termination when disputes  a rise .

12 10 Day Response Time

Sta ff a lso recommends  increas ing the  10 day pe riod a llowed for CLECs to respond to a  Qwest

14 inquiry conce rning fibe r-ba s e d colloca tion s ta tus . The  J oint CLECs  note  tha t the  10 da y pe riod is

15 intended a s  a  pe riod to provide  feedback be fore  Qwest file s  its  reques t. The  Joint CLECs s ta te  tha t it

16 ma y s ta rt a  dia logue  a nd a ss is t in a voiding unne ce ssa ry filings , but doe s  not ha ve  a  pre clus ive  e ffe ct

17 on a llowing the  CLEC to obi e t a fte r Qwe s t file s  its  re que s t. Furthe r, J oint CLECs  s ta te  tha t a t le a s t

18 two of the  provis ions  of S e ction VI a ddre s s  S ta ffs  conce rns  a bout the  a bility of CLECs  to re s pond

19 re ga rding the ir s ta tus  a s  a  fibe r-ba se d collocutor. Firs t, the  Joint CLECs  point to pa ra gra ph VI.E.1.e

20 and .f tha t require  Qwest to provide  supporting da ta  to the  Commiss ion and CLECs. The  Joint CLECs

21 s ta te  tha t the  a ffected CLEC will have  an opportunity to review and re spond to the  informa tion a t tha t

1 3

22 time . S e cond, pa ra gra ph VI.F.1 provide s  tha t a  "CLEC or a ny othe r pa rty" ma y ra is e  obje ctions  to

23 Qwe s t's  re que s t with the  Commiss ion. The  Joint CLECs  s ta te  the re  is  no limita tion on the  na ture  of

24 the  obje ction tha t would pre clude  a  collocutor from obje cting a t this  time . Ne ve rthe le s s , the  J oint

25 CLECs  s ta te  tha t if the  Commis s ion be lie ve s  tha t cla rifica tion is  ne e de d, the  J oint CLECs  do not

26 a nticipa te  obje cting to such modifica tion.

27

28
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15

16

17

18

19

2.0

21

22

23

24

25

26

27

28

Qwest be lieves  tha t S ta ff may have  misunders tood tha t the  10 bus iness  day va lida tion reques t

pe riod of time  a s  the  pe riod whe n CLECs  mus t file  obje ctions  to Qwe s t's  filing. Qwe s t be lie ve s  the

e vide nce  e s ta blishe s  tha t the  te n-da y pe riod for re sponding to the  va lida tion re que s t is  a mple  time

pa rticula rly in view of the  fact tha t the  va lida tion reques t is  only pa rt of Qwes t's  "due  diligence" and is

not e ssentia l e ithe r to the  de tennina tion of wire  cente r s ta tus  by Qwes t or the  CLEC's  right to dispute

Qwe s t's  de te rmina tion. Qwe s t a rgue s  the  J oint CLECs  be tte r tha n a nyone  e ls e  involve d in this

proceeding know what is  and what is  not practica l and acceptable  to the ir respective  businesses.

S e ction VI.F of the  S e ttle me nt Agre e me nt provide s  tha t if no obje ctions  a re  file d with the

Commiss ion, the  Effe ctive  Da te  of the  Non-Impa irme nt De s igna tions  will be  thirty (30) da ys  a fte r the

Filing Da te , unle s s  the  Commis s ion orde rs  othe rwis e . During  the  cours e  o f the  he a ring , the

Adminis tra tive  La w Judge  que s tione d whe the r 30 da ys  wa s  sufficie nt time . S ta ff did not ra ise  the  30

da y provis ion in its  pre -file d te s timony of the  S e ttle me nt Agre e me nt or in its  clos ing brie f. Qwe s t

a rgues  tha t the  record shows  tha t the  time  a llowed for objections  is  sufficient. Qwes t a sse rts  too tha t

the  time  pe riod is  cons is te nt with the  obje ctive s  of the  TRRO which wa s  to e s ta blish a n e xpe ditious

me thod for imple me nting the  non-impa irme nt crite ria . Qwe s t s ta te s  it is  importa nt to note  tha t the

role  of the  Commis s ion in the  non-impa irme nt de s igna tion proce s s  is  to re s olve  dis pute s  be twe e n

ILE Cs  a nd CLECs , providing a  che ck on ILEC de s igna tions . While  the  pa rtie s  to the  S e ttle me nt

Agre e me nt do not pre clude  S ta ff from e xa mining Qwe s t's  filings , or from filing obje ctions  if the y find

e rrors , the  inte nt of the  S e ttle me nt Agre e me nt is  to le a ve  prima ry re spons ibility of the  ma tte r to the

carrie rs , as  did the  FCC in the  TRRO.

Qwest asserts  the  30 day period is  quite  reasonable , and comports  with other Commission rules

conce rning a pprova l of inte rconne ction a gre e me nts  a nd a me ndme nts , which be come  e ffe ctive  a s  a

ma tte r of law a fte r 30 days  if the  Commiss ion takes  no action to the  contra ry. Qwes t s ta te s  additions

to the  non-impa ired lis t will be  ma tte rs  of s tra ightforwa rd "counting" us ing clea rly de fined crite ria .

Restrictions on Requests  Based on Line  Counts

The  Joint CLECs s ta te  tha t Pa ragraph Vl.A.2, which provides  Qwest is  re s tricted from rna ldng

a  re que s t ba se d on line  counts  a fte r July l, is  a  mutua lly a gre e d upon provis ion a nd is  inte gra l to the

compromise  reached. The  Joint CLECs assert tha t the  paragraph provides for a  measure  of contractua l
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1

2

3

certainty as the Joint CLECs are engaging in business planning necessary to offer terms to their own

customers, which requires them to factor in UNE availability. In addition, the Joint CLECs believe

that the ARMIS data used as the basis for a request based on line counts should be current, particularly

in the event of declining line counts. The Joint CLECs argue that the annual time period helps ensure

7

4

5 the  use  of curre nt da ta .

6 Applica tion of S e ttle me nt Agre e me nt to a ll CLECs

The  J o in t CLECs  ha ve  poin te d  out tha t no  provis ion  in  the  propos e d  S e ttle m e nt Agre e m e nt

8 purports  to  bind a ll CLECs . The  J oint CLECs  note  tha t,  a s  its  pre -s e ttle m e nt pos ition, Qwe s t wa nte d

9 the  re s olution of the  proce e ding to be  binding on a ll CLECs , but in the  cours e  of s e ttle me nt ha s  a gre e d

10 tha t the  S e ttle me nt Agre e me nt's  te rms  provide  the re  is  no pre ce de nt e s ta blis he d a nd it ca nnot be  us e d

l l a s  e vide nce  in  o the r proce e dings .  The  J o in t CLECs  a s s e rt tha t re ga rdle s s  of whe the r the  propos e d

12 S e ttle me nt Agre e me nt is  s e nt to CLECs  for comme nt, no pre ce de nt is  s e t by its  a pprova l.

13 The  J oint CLECs  a s s e rt tha t a lthough the  S e ttle me nt Agre e me nt doe s  not bind non-pa rtie s , if it

I

14 is approved, non-participating CLECs will have an opportunity to opt in to its terms under Paragraph

15 VI1.A.4 without relinquishing their Section 252 rights to instead negotiate and arbitrate their own

16 terns. According to the Joint CLECs, a CLEC which has executed the TRRO amendment (which

17 applied a $50 NRC) may simply execute Exhibit B and Exhibit D to the Settlement Agreement and

18 obtain the lower $25 rate, without expending any of its own resources litigating the case. Or, the

19 CLEC has the right, under Section 251 and 252 of the 1996 Act, to pursue a cost-based rate. The Joint

20 CLECs note there are costs associated with litigating, which might explain why some CLECs opted to

21 execute the amendment that imposed a $50 conversion rate instead of contesting that rate in the first

22 place. The Joint CLECs believe that the Settlement Agreement provisions that it cannot be used as

23 precedent and that give other CLECs the option to opt in address the concern that non-executing

24 CLECs could challenge the list of approved Non-impaired Wire Centers set forth in the agreement.

25 Notwithstanding the foregoing, the Joint CLECs state that they would not anticipate objecting to a

26 modification that provides that Qwest would not impose non-impairment designations on wire centers

27 that are not reflected in the Commission-approved list on any CLEC, regardless of whether the CLEC

28 executed the proposed Settlement Agreement.
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1 Qwe s t a rgue s  tha t S ta ff's  pos ition tha t a ll CLECs  with ope ra ting a uthority in Arizona  should

2 re ce ive  a dditiona l notice  a nd opportunity to comme nt on the  S e ttle me nt Agre e me nt is  ill-a dvis e d.

3 Qwest s ta te s  tha t a ll CLECs in the  s ta te  have  been on notice  about this  proceeding s ince  June  2006.

4 Qwe s t a rgue s  the  S e ttle me nt Agre e me nt a nd the  he a ring re ga rding the  S e ttle me nt Agre e me nt a re

5 me re ly the  fina l e volution of is sue s  tha t we re  conte s te d from the  ve ry be ginning of this  ca se . Qwe s t

6 note s  tha t on Ma y 30, 2006, the  pa rtie s  submitte d a  Joint Filing Re ga rding P roce dura l ma tte rs , which

7 include d, a mong othe r things , a  se rvice  lis t re comme nde d by S ta ff. The  Joint Filing wa s  a pprove d by

8 a  P roce dura l Orde r da te d J une  2, 2006, which s che dule d a  he a ring a nd te s timony tiling da te s ,

9 es tablished a  Protective  Order, and adopted the  proposed se rvice  lis t. On August 2, 2006, Qwest and

10 the  Joint CLECs  a ske d for a  modifica tion of the  proce dure s , re quiring tha t pa rtie s  on the  s e rvice  lis t

l l a ffinna tive ly s ta te  whe the r they des ire  to rece ive  copies  of pleadings  and te s timony. The  Commiss ion

12 gra nte d tha t re que s t a nd orde re d tha t pa rtie s  inte re s te d in  re ma ining on the  s e rvice  lis t a nd in

13 continuing to re ce ive  filings  in this  docke t tile  a n a ffirma tive  indica tion of s uch a n inte re s t. Qwe s t

14 s ta te s  the  e ffica cy of the  notice  proce s s  e s ta blis he d in this  docke t wa s  furthe r e ndors e d by the

15 Commis s ion whe n it re ne we d it with  re s pe ct to  the  ne xt pha s e  of the  proce e ding for the  2007

16 Additions  Applica tion. At tha t time , Qwe s t s ta te s  S ta ff a gre e d tha t the  s e rvice  lis t wa s  s ufficie nt.

17 Qwe s t s ta te s  tha t if the  Commis s ion wis he s  to re -a ddre s s  the  s e rvice  lis t for the  2007 Additions

18 Applica tion, or any other na ture  phase  of this  docket, it may do so, but s ince  the  Se ttlement Agreement

19 is  a  d ire c t in te g ra l pa rt o f the  o rig ina l non -impa irme n t wire  ce n te r docke t,  a bou t wh ich  the

20 Commiss ion took de libe ra te  ca re  to provide  a  means  for a ll CLECs to be  informed, no furthe r notice  is

21 necessary for the  Commission to approve  the  Settlement Agreement.

22 Analysis and Resolution

23 S ta ff doe s  not obje ct to  the  s pe cific wire  ce nte rs  ide ntifie d by the  pa rtie s  a s  be ing non-

24  impa ire d . S ta ff ha s  not cla ime d tha t a ny provis ion of the  propose d S e ttle me nt Agre e me nt conflicts

25 with the TRRO. S ta ff"s  propose d modifica tions  a re  for the  mos t pa rt re la tive ly minor cla rifica tions  of

26 the  te rms  of the  Agre e me nt or a ddre s s  the  proce s s  for ma king a dditions  to the  non-impa ire d wire

27 ce nte r lis t. S ta ff is  a lso conce rne d how a  se ttle me nt be twe e n a  limite d group of ca rrie rs  might a ffe ct

28 CLECs who have not executed the  Settlement Agreement.
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1

2

3

4

We  do not a gre e  with Qwe s t tha t the  Commis s ion ca n not, or s hould not, e mploy a  "public

inte re s t" te s t to whe the r it should a pprove  the  P ropose d S e ttle me nt Agre e me nt. An a gre e me nt tha t

complie s  with  the te rms o f the  TRRO, but which purports  to  imple me nt burde ns ome  or unfa ir

procedures  by, for example , imposing draconian time  frames  for obi sections  to the  non-impa ired wire

5 ce nte r lis t, or a dve rs e ly a ffe cts  non-pa rtie s , would not be  in the  public inte re s t, a nd s hould not be

6

7

approved. Tha t be ing s a id, howe ve r, we  find tha t the  propos e d S e ttle me nt Agre e me nt, with the

cla rifica tions  discussed he re in be low, is  reasonable , comports  with the TRRO, is  in the  public inte re s t,

8 and should be approved.

9 The  S e ttle me nt Agre e me nt re solve s  conte ntious  is sue s  be twe e n Qwe s t a nd the  CLECs . It

10

11

12

13

14

15

16

17

18

19

20

21

provides  the  pa rtie s  ce rta inty and e s tablishe s  a  process  for the  de s igna tion of future  additions  to the

non-impa ire d wire  ce nte r lis t. The  TRRO's  crite ria  for de te rmining non-impa inne nt a ppe a rs  to be  a

s tra ightforwa rd counting exe rcise , howeve r, a s  evidenced by the  diffe rences  of opinion ra ised in the

course  of this  proceeding prior to the  proposed se ttlement, diffe rences  of opinion on how to apply the

da ta  can exis t. The  pa rtie s  have  negotia ted a  process  tha t ensures  tha t current da ta  will be  utilized in

ma king those  counts . The  TRRO a ppe a rs  to pla ce  the  burde n on CLECs  to ma ke  a  re a s ona ble

inves tiga tion of whe the r they a re  entitled to access  UNEs  in a  pa rticula r wire  cente r." By e s tablishing

a  lis t of non-impa ire d wire  ce nte rs , CLECs  e njoy gre a te r ce rta inty a bout which s e rvice s  the y a re

e ntitle d to a cce ss . The  Joint CLECs  who pa rticipa te d in this  docke t a re  a mong the  la rge s t a nd mos t

a ctive  in Arizona . The ir work in ne gotia ting this  s e ttle me nt will be ne fit s ma lle r CLECs , who will be

a ble  to be ne fit from the  s e ttle me nt's  fra me work, but which will not be  bound by it if the y do not

consent. For the se  rea sons  we  find the  Se ttlement Agreement, a s  cla rified he re in, to be  in the  public

22

23

24

25

26

inte res t.

Cla rifica tions  to Se ttlement Agreement

S pe cific to S ta ffs  re comme nda tion conce rning the  vinta ge  of ARMIS  da ta  use d in the  initia l

de s igna tion , we  be lie ve  tha t the  pa rtie s ' te s timony tha t 2004 ARMIS  da ta  wa s  us e d , a nd  our

a cknowle dge me nt of tha t fa ct in this  Orde r, should s a tis fy S ta ffs  conce rns  for cla rity on this  is sue .

27

28 29 THRO 'I 234.
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l With this  finding, the  Se ttlement Agreement itse lf does  not need to be  amended to specifica lly add a

2 s ta te me nt tha t 2004 ARMIS data was used. At the  hearing, S ta ff appeared to concede  tha t recognition

3 of the  use  of the  2004 ARMIS data  would be  sufficient to address its  concems.30

4 S ta ff a ls o re comme nde d tha t the  S e ttle me nt Agre e me nt a ddre s s  the  conve rs ion proce s s ,

5 a lthough S ta ff ma y me re ly wa nt the  Agre e me nt to spe cifica lly a ddre s s  the  pa rtie s ' pos ition tha t the

6 a ctua l conve rs ion proce s s  will be  a ddre s se d in s e pa ra te  proce e dings  1 We  a gre e  tha t the  pa rtie s

7 s hould be  fre e  to ra is e  is s ue s  re la ting to the  conve rs ion proce s s  be fore  this  Commis s ion in othe r

8 proceedings , such a s  inte rconnection agreement a rbitra tions , compla ints , a  future  cos t docke t or othe r

9 docke t. Inde e d, Esche lon is  curre ntly a rbitra ting the  is sue  with Qwe s t in our pe nding Docke t No. T-

10 03406A-06-0572 e t a l. Both Qwe s t a nd the  J oint CLECs  a gre e  tha t the  conve rs ion proce s s  ma y be

l l addressed in othe r proceedings . The  Se ttlement Agreement's  s ilence  on the  convers ion process  does

12 not pre clude  CLECs  from purs uing the  is s ue  in  othe r docke ts . Conse que ntly, to a ddre s s  S ta ff's

13 conce rn, we  ma ke  a  s pe cific finding tha t cla rifie s  tha t the  S e ttle me nt Agre e me nt's  s ile nce  on the

14 conve rs ion proce s s  its e lf ha s  no e ffe ct on a  pa rty's  a bility to ra is e  is s ue s  conce rning the  proce s s  in

15 another proceeding.

16 Sta ff be lieves  tha t the  a ffilia te  s ta tus  of fiber-based colloca tors  for purposes  of de te rmining the

17 s ta tus  of the  wire  ce nte r s hould be  ba s e d on da ta  a va ila ble  up to the  time  of a  Commis s ion orde r

18 a pproving the  de s igna tion. S ta ff wa nts  de s igna tions  to be  ba s e d on the  mos t curre ntly a va ila ble

19 informa tion on the  s ta tus  of compe tition. Qwe s t a ppe a rs  to a rgue  tha t the  timing of a  Commis s ion

20 order is  irrelevant, and that once a wire center achieves non-impaired status, subsequent events do not

21 change that status. The Joint CLECs do not appear to oppose Staffs position. Prior to executing the

22 settlement they took issue with Qwest's  count of unaffiliated fiber-based collocators in specific wire

23 centers, but they did not raise this particular issue in the Settlement Agreement. Qwest argues that the

24 Commission does not need to decide  die  issue  to approve the  Settlement Agreement. The issue,

25 however, has the potential of arising each time Qwest files to add to the non-impaired wire center list.

26 The Washington Utilities  and Transporta tion Commission, in determining the  appropria te

27

28
30 Tr. at 182-183.

31 Tr. at 185-186.

23 DECIS ION no.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

vinta ge  of da ta  to us e  in e va lua ting a  wire  ce nte r's  s ta tus  a s  non-impa ire d, found tha t it is  not the  role

of s ta te  commis s ions  to de s igna te  wire  ce nte rs  a s  non-impa ire d, but ra the r to re s olve  dis pute s  a mong

the  pa rtie s  a bout whe the r a  wire  ce nte r is  prope rly c la s s ifie d or de s igna te d a s  non im pa ire d. F ro m

our re v ie w o f the  TRRO, we concur with  the  conc lus ions  of the  Wa s hington  com m is s ion .  The  F CC

ha s  cre a te d a  s che m e  whe re by the  de s igna tion of wire  ce nte rs  a s  non-im pa ire d is  to  a  ce rta in e xte nt

s e lf-e ffe c tua ting ,  in  tha t ne ithe r the  F CC nor s ta te  com m is s ions  a re  re quire d  to  be  involve d  in  the

de s igna tion. The  FCC doe s  not s pe cifica lly s ta te  which e ntity s hould m a ke  the  de s igna tion, a lthough

a s  we  no te d  e a rlie r,  it  a ppe a rs  to  c ha rge  the  CLE Cs  with  inve s tiga ting  the ir e n title m e n t to  UNE s

be fore  orde ring. It m a ke s  s e ns e ,  howe ve r,  tha t the  ILEC would ha ve  the  be s t inform a tion to  m a ke

s uch de s igna tion, a s  we ll a s  the  gre a te r ince ntive ,  a nd in  pra c tice ,  it a ppe a rs  tha t it is  the  ILEC tha t

de s igna te s  wire  ce nte rs  a s  non-impa ire d.

In  re s olv ing  d is pute s  a bout de s igna tions ,  the  Com m is s ion  m us t re vie w the  m os t re ce nt da ta

a va ila b le  to  the  ILE  Cs  a t the  tim e  o f the ir de s igna tion . Th e  F C C  g iv e s  n o  g u id a n c e  o n  h o w to

de te rmine  the  de s igna tion da te . Unde r the  te rms  of the  S e ttle me nt Agre e me nt, the  pa rtie s  ha ve  a gre e d

tha t if no  pa rty ob je c ts  to  Q we s t's  a dd itions  to  the  non -im pa inne n t lis t with in  30  da ys  o f Q we s t's

filing with the  Commis s ion, the  e ffe ctive  da te  of the  de s igna tion s ha ll be  30 da ys  a fte r the  tiling da te ,

o r a s  o the rwis e  o rde re d  by the  Com m is s ion . If a  pa rty ob je c ts  to  a  de s igna tion ,  the  S e ttle m e nt

Agre e m e nt provide s  tha t the  pa rtie s  will re que s t the  Com m is s ion to us e  its  be s t e fforts  to re s olve  the

is s ue  in  60 da ys ." In  ca s e  of s uch dis pute s ,  the  e ffe c tive  da te  of the  de s igna tion would a ppe a r to  be

the  e ffe c tive  da te  of the  Com m is s ion Orde r re s olving the  dis pute .36 Th u s ,  u n d e r th e  te rn s  o f th e

S e ttle m e nt Agre e m e nt, the  da te  of the  de s igna tion would a ppe a r to be  e ithe r 30 da ys  a fte r the  F iling

Da te , if no dis pute , or if the re  is  a  dis pute , the  da te  of a  Com m is s ion orde r. If the re  a re  no obje ctions

23 file d, we  would be  re a s ona ble  to pre s um e  tha t the  a ffilia te  s ta tus  of the  fibe r-ba s e d colloca tors  is  not

24

25

a n is sue . If a n obje ction is  file d, the  Commiss ion should re vie w the  mos t re ce nt da ta  a va ila ble  to it,

which would be  informa tion a va ila ble  up to  the  time  of a  Commis s ion Orde r. We  be lie ve  this

26

27

28

32 Washington Reconsideration Order at 1]32.
33 TRRQ at11234.
34 Settlement Agreement at Section VI,F.2,
35 Settlement Agreement at Section VI.F,3.
36 Settlement Agreement at Section VI.F.4.

24 DECIS ION no.
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1

2

inte rpre ta tion comports  with the  te rms of the  Se ttlement Agreement, as  the  Se ttlement Agreement does

not cons ide r a  dis pute d de s igna tion e ffe ctive  until the  da te  of a  Commis s ion Orde r. We  find tha t

3 "de s igna tion da te " a nd "e ffe ctive  da te  of de s igna tion" to  be  e quiva le nt. We  a ls o  be lie ve  our

4

5

6

7

8

9

10

inte rpre ta tion comports  with the  FCC's  rule s  tha t once  a  wire  cente r is  de s igna ted a s  non-impa ired, it

can not la te r be  changed based on changed circumstances, s ince  the  designation is  not e ffective  until a

Commiss ion Orde r. We  find too tha t it promote s  the  public policy of a llowing this  Commiss ion to use

the  mos t re ce nt informa tion a va ila ble  on the  s ta te  of compe tition in re solving de s igna tion dispute s .

This  is  pa rticula rly importa nt be ca use  of the  FCC's  rule s  tha t once  a  de s igna tion of non-impa irme nt

ha s  be e n ma de , cha nge d circums ta nce s  will not a ffe ct tha t de s igna tion. Conse que ntly, we  a dopt

Staff" s  recommendation on this issue.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Staff a lso be lieved tha t the  10 business  day period for colloca tors  to respond to Qwest's  inquiry

about the ir s ta tus  as  fiber-based colloca tors  was too short. S taff recommended a  60 day response  time.

Both the  Joint CLECs and Qwes t a rgue  tha t the  10 day pe riod should be  sufficient for the  purpose  of

the  inquiry which is  pa rt of Qwe s t's  due  dilige nce  unde rta ke n prior to tiling its  ne w de s igna tions  of

non-impa inne nt. While  we  a gre e  with s ta ff' s  vie w tha t give n the  importa nce  of a ccura te  informa tion

whe n ma king de s igna tions  of non-impa irme nt, more  a ccura te  informa tion a t the  be ginning of the

proce s s  is  be tte r. The  purpos e  of Qwe s t's  inquiry le tte r, howe ve r, is  for Qwe s t to ga me r a dditiona l

informa tion, it is  not the  pe riod in which CLECs  mus t obje ct to Qwe s t's  de s igna tion. Qwes t may or

may not change  its  planned des igna tion based on the  informa tion it re ce ives  in re sponse  to its  le tte r.

On the  whole , the  ten business  day period is  reasonable , given the  limited purpose  for which the  le tte r

is  be ing sent.

S ta ff a lso obje cte d to the  July 1s t limita tion on whe n Qwe s t could ma ke  a  de s igna tion filing.

S ta ff be lieved tha t Qwes t should be  able  to make  a  filing once  a  yea r a t any time . The  pa rtie s  a rgue

tha t the  July 1s t cutoff da te  for filings  ba se d on line  counts  e nsure s  tha t s ta le  line  count da ta  is  not

utilize d. We  concur with the  pa rtie s  tha t the  J uly 1s t cut-off is  a  re a s ona ble  te rm, will promote

accuracy by using current line  count da ta  and is  in the  public inte rest.

Section V1.3 of the  Settlement Agreement provides:27

28 If a  CLEC or a ny othe r pa rty dispute s  Qwe s t's  propose d non-impa irme nt

25 DECIS ION NO.
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1

2

de s igna tions , the  P a rtie s  a gre e  to a s k the  Commis s ion to us e  its  be s t
e fforts  to resolve  the  dispute  within 60 days  of the  da te  of the  objection.

This  provis ion doe s  not purport to commit the  Commiss ion to re solve  the  dispute  within a  give n time

3

4

5

6

7

8

pe riod, howe ve r, we  a re  conce rne d tha t by a pproving the  Se ttle me nt Agre e me nt, some  might a rgue

tha t the  Commis s ion a gre e d to be  bound by this  provis ion. Give n the  Commis s ion's  a va ila ble

resources  and the  complexity of the  dispute , the  Commission may or may not be  able  to meet a  60 day

time  pe riod. While  we  do not be lie ve  tha t this  provis ion ne e ds  to be  modifie d, a s  it only a ffe cts  wha t

the  Pa rtie s  to the  Se ttlement Agreement promise  to do, we  be lieve  it is  important tha t in approving the

S e ttle me nt Agre e me nt, the  Commis s ion  is  e xplic itly c le a r tha t it is  no t committing  to  a lte r its

10

9 processes  or procedures  to mee t this  timeframe .

S ta ff re que s te d tha t the  Adminis tra tive  La w J udge  re vie w the  a gre e me nt to de te rmine  if its

11 te rms comport with Commiss ion practices . S ta ff did not object to the  proposed 30 day pe riod for tiling

12 obje ctions  to  Qwe s t's  de s igna tion filing. The  propos e d 30 da y pe riod for obje cting to  Qwe s t's

13 de s igna tion tiling is  s imila r to othe r obje ction de a dline s , such a s  for ta riff filings  a nd inte rconne ction

14 a gre e me nts . Qwe s t will be  providing notice  of its  de s igna tion filings  to a ll CLECs  in Arizona , a nd

15 will provide  the  supporting da ta  for its  tiling to a ll CLECs who have  executed a  protective  agreement.

16 The Settlement Agreement provides a t Section VI.D :

17

18

19

20

21

In order to provide  a ll inte rested parties  adequate  notice  of the  scope  of the
re que s te d  pro te ctive  orde r a nd  the  a n tic ipa te d  Wire  Ce nte r upda te
p ro c e e d in g ,  Q we s t will p ro vid e  C LE C s  (J o in t C LE C s  a n d  o th e r
pote ntia lly a ffe cte d Compe titive  Loca l Excha nge  Ca n'ie rs ), including a t
le a s t the  conta cts  ide ntifie d by e a ch s uch ca rrie r for in te rconne ction
agreement notices , via  its  ema il notifica tion channe ls , with a t lea s t five  (5)
bus ine s s  da ys  notice  prior to  filing  propos e d  non-impa irme nt or tie r
des igna tions  for Commiss ion review.

While  we  do not find the  30 da y obje ction pe riod unre a s ona ble , we  ha ve  s ome  conce rns  whe the r
22

23

24

CLECs  who a re  not pa rtie s  to the  S e ttle me nt Agre e me nt unde rs ta nd the  ra mifica tions  of Qwe s t's

filing, a s  we ll a s  how the  S e ttle me nt Agre e me nt could be  re a d to a ffe ct Commiss ion pra ctice s  a nd

procedures . We unders tand tha t the  Se ttlement Agreement does  not purport to bind non-party CLECs
25

to the  te rms  of the  Se ttle me nt, but we  be lie ve  tha t the  proce ss  de ve lope d in this  docke t will like ly be
26

27
utilize d a s  a  fra me work for future  filings  in Arizona . Unde r the  te rms  of the  S e ttle me nt Agre e me nt,

the  Commis s ion ha s  no input a s  to  the  form of notice  or s cope  of the  s e rvice  lis t. Furthe r, the
28

26 DECIS ION NO.
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1 Settlement Agreement could be read as affecting Commission procedures, even if that was not the

2 pa rtie s ' intent.

3 In addition to the notice provisions required under the Settlement Agreement, we find that to

4 ensure adequate notice, a full opportunity to participate and a complete record, when Qwest makes a

5 filing to update  the unimpaired wire  center lis t, Qwest should request a  Procedural Conference, a t

6 which time  the  Commiss ion will review procedure s  for providing notice  of the  proceeding and

7 establish the procedures for the update proceeding. Because the filing could affect non-party CLECs,

8 we believe that it is reasonable, and fair, that the procedures established at the time of the update filing

9 will de te rmine  a  time  pe riod for filing objections . In the  future , a s  the  Commiss ion and a ffected

10 parties gain more experience with these types of filings, the Commission can consider appropriate

ll processes and procedures and make modifications to past practices. The parties  to this  Settlement

12 agreed on a 30 day obi section period, but in approving the Settlement Agreement, the Commission is

13 putting all parties on notice that the 30 day period for filing objections does not bind the Commission

14 or prevent it from establishing procedures which it finds reasonable and necessary is its consideration

15 of future  filings ,

16

17

18

19

20

21

22

23

24

25

26

We  concur with  J oint CLECs  a nd Qwe s t tha t a n  a dditiona l 60  da y comme nt pe riod, a s

recommended by S ta ff, is  not required prior to our approva l of the  Se ttlement Agreement. A11 CLECs

in Arizona  re ce ive d notice  of the  proce e ding in Ma y 2006, a nd those  inte re s te d in the  proce e dings

ma de  a fiinna tive  re que s ts  to re ma in on the  s e rvice  lis t. Any CLEC not a  pa rty to the  S e ttle me nt

Agreement is  not bound by it, and may, if they choose , conte s t the  des igna tions  of non-impa irment. If

they des ire , they may opt into the  te rms  of the  Se ttlement Agreement by executing an amendment to

the ir inte rconne ction a gre e me nt with Qwe s t. The y will re ce ive  notice  of a ny future  filings . Non-pa rty

CLECs will not be  pre judiced by our adoption of the  Se ttlement Agreement.

Fina lly, with re s pe ct to P ha s e  2 of this  proce e ding, Qwe s t's  2007 Additions  Applica tion, we

will direct the  Hearing Divis ion to schedule  a  P rocedura l Confe rence  for the  purpose  of a ssess ing the

s ta tus  of tha t tiling a nd e s ta blis hing proce dure s  cons is te nt with this  De cis ion for re s olution of tha t

27 Applica tion.

28 * * * * * * * * * *

27 DECIS ION no.
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1

2

Ha ving cons ide re d the  e ntire  re cord he re in  a nd be ing fully a dvis e d in  the  pre mis e s , the

Commission finds, concludes, and orders  tha t:

3

4

FINDING S  O F FACT

I. On Fe brua ry 15, 2006, Cove d, Es che lon, McLe od, a nd XO file d a  re que s t with the

5 Commiss ion to a ddre s s  ke y UNE is sue s  a ris ing from the  FCC's  TRRO, including a pprova l of Qwe s t

6 Wire  Cente r Lis ts  _

7 2. On Februa ry 28, 2006, Qwes t filed its  Response  to the  Joint CLECs ' reques t, in which

8 Qwe s t concurre d tha t the  Commiss ion should conduct a n a djudica tory proce e ding to de te rmine  a n

9 initia l lis t of non-impa ire d wire  ce nte rs .

10 3. By P roce dura l Orde r da te d April 13, 2006, the  Commis s ion s che dule d a  P roce dura l

11 Conference  on May 1, 2006.

12 4. On May 30, 2006, pursuant to the  directive  of the  Adminis tra tive  Law Judge  during the

13 Ma y 1, 1006 P roce dura l Confe re nce , Qwe s t, Joint CLECs a nd S ta ff ma de  a  J oint Filing Re ga rding

14 P roce dura l Ma tte rs , in which the y propos e d a  proce dura l s che dule , a gre e d to a  font of prote ctive

15 orde r, a nd a gre e d to a  S ta ff-compile d s e rvice  lis t inte nde d to provide  notice  of the  proce e ding to

16 CLECs tha t might be  affected by the  issues ra ised in the  docket.

17 By P roce dura l Orde r da te d June  2, 2006, the  Commis s ion s e t the  ma tte r for he a ring

18 comme ncing Octobe r 18, 2006, a nd e s ta blishe d a  sche dule  for the  Joint CLECs , Qwe s t a nd S ta ff to

19 file  te s timony. The  J une  2, 2006 P roce dura l Orde r wa s  s e nt to a ll CLECs  on the  S ta ff-compile d

20 se rvice  lis t.

21

23

24

6. On June  23, 2006, Qwes t filed the  Direct Tes timony of David Ditze l, Rache l Te rrence ,

22 Re ne e  Albe rshe im, a nd Te re s sa  Million.

7. On July 28, 2006, the  Joint CLECs filed the  Tes timony of Douglas  Denney.

8. On August 2, 2006, Qwest filed a  Reques t for P rocedura l Modifica tion.

9. By P roce dura l Orde r da te d Augus t ll, 2006, the  Commis s ion re s e t the  he a ring until

26 Octobe r 26, 2006, gra nte d a  Motion to Compe l tile d by J oint CLECs , a nd dire cte d a ll pa rtie s  on the

27 se rvice  lis t to file  by Augus t 31, 2006, a n a ffirma tive  s ta te me nt indica ting the ir inte re s t in re ma ining

28 on the  se rvice  lis t.

25

5.
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1 10. By Procedural Order dated September 20, 2006, the Commission granted Staff"s

2 request for extension of time to file testimony, and based on responses to the August 11, 2006

3 Procedural Order, established a current service list to be used on a going-forward basis.

4 11. On September 25, 2006, Staff filed the Responsive Testimony of Armando Fimbres.

5 12. On October 6, 2006, Qwest tiled the Rebuttal Testimony of Ms. Albersheim, Mr.

6 Teitzel, Ms. Torrence and Ms. Million, and Joint CLECs filed the Rebuttal Testimony of Mr. Denney.

7 13. On October 20, 2006, Staff filed the Rebuttal Testimony of Mr. Fimbres.

8 14. On October 20, 2006, the Joint CLECs and Qwest filed a Motion to Suspend the

9 Hearing Schedule to accommodate settlement discussions.

10 15. By Procedural Orders dated October 23, 2006 and November 13, 2006, the schedule

11 was suspended indefinitely to accommodate the parties' request, and scheduled a status conference for

12 November 30, 2006.

13 16. On November 30, 2006, December 14, 2006, and January 18, 2007 Me Commission

14 convened a series of Procedural Conferences for the purpose of ascertaining the status of the parties'

15 discussions. At the conclusion of the January 18, 2007, Procedural Conference, the parties were

16 directed to file a status report by February 9, 2007.

17 17. On February 9, 2007, the Joint CLECs, Qwest and Staff tiled a Joint Status Report and

18 Request for Procedural Conference.

19 18. By Procedural Order dated February 15, 2007, a Procedural Conference was set for

20 February 26, 2007. At that time the parties reported they were still in negotiations, but they also

21 discussed procedures for a proceeding with a briefing schedule. They were directed to file procedural

22 recommendations by March 5, 2007.

23 19. On March 8, 2007, the parties filed a Joint Status Report and Proposed Procedural

24 Schedule.

25 20. On May 1, 2007, the parties filed a Joint Motion to Set Hearing Date requesting that a

26 hearing be scheduled for June 1, 2007. A Procedural Order dated May 7, 2007, set a procedural

27 conference for May 30, 2007 and a hearing for June 1, 2007.

28 21. During the May 30, 2007 Procedural Conference, Qwest and the Joint CLECs indicated
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1 29.

2 Applica tion.

3 30. On August 2, 2007, Qwest filed a  request for Order Se tting Hearing Date .

4 31. By Procedura l Order da ted August 8, 2007, the  Commission se t a  hearing to commence

5 on October 3, 2007 and granted intervention to Sharenet.

6 32. On Augus t 17, 2007, Qwe s t file d a  Re s pons e  to  the  J uly 30, 2007, Comme nts  of

7  Es che lon .

8 33. On Augus t 24 , 2007, S ta ff file d  a  Motion for a n  Exte ns ion of Time  to  File  S ta ffs

9 S e ttle me nt Agre e me nt Te s timony. S ta ff re que s te d a  two-we e k e xte ns ion of the  filing da te  for its

On J u ly 30 , 2007 , Es che lon  file d  Comme nts  re ga rd ing  Qwe s t's  2007  Additions

11 On Augus t 31 , 2007, Qwe s t tile d  a  Re s pons e  to  S ta ffs  Motion. Qwe s t s ought a

12 re vis ion of the  e ntire  proce dura l sche dule  if S ta ff's  Motion we re  gra nte d.

13 35. On S e pte mbe r 6, 2007, a  te le confe re nce  wa s  conducte d with counse l for Qwe s t, the

14 J oint CLECs  a nd S ta ff to dis cus s  proce dura l is s ue s  re la te d to S ta ffs  Motion. By P roce dura l Orde r

15 da ted September 7, 2007, the  hea ring was  se t to commence  Octobe r 29, 2007, with S ta ffs  te s timony

16 to be  filed by September 7, 2007, and responsive  te s timony tiled by September 28, 2007.

36. On S e p te mbe r 7 , 2007 , S ta ff file d  Me  S e ttle me nt Agre e me nt Te s timony of Mr.

10 testimony.

34.

1 7

1 8 Fim bre s  .

1 9 37 . On S e pte m be r 28, 2007, Qwe s t file d the  Re s pons ive  Te s tim ony of Ms . Albe rs he im  a nd

20 Ms . Torre nce , a nd the  J oint CLECs  tile d the  Re s pons e  Te s timony of Mr. De nne y.

2 1 38. On Octobe r 19, 2007, Qwe s t re que s te d a  pre -he a ring confe re nce  to dis cus s  s tipula ting

22 into the record the testimony that was tiled prior to the Settlement Agreement.

23 39. On October 23, 2007, Staff tiled a request to reschedule the hearing. The same date

24 Qwest filed a Response to Staffs request, suggesting that the hearing could commence on October 30,

25 2007.

26 40. In a telephonic procedural conference on October 25, 2007, the parties agreed to

27 reschedule the hearing on the proposed Settlement Agreement to October 30, 2007.

28 41. The hearing convened on October 30, 2007, before a duly authorized Administrative

3 1 DECISION no.
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2

1 La w J udge .

42.

3

4

5

6

7

On December 14, 2007, the  Joint CLECs filed the ir Clos ing Brie f.

43. On De ce mbe r 19, 2007, S ta ff a nd Qwe s t file d the ir Clos ing Brie fs . On De ce mbe r 20,

2007, S ta ff made  an Erra ta  filing, and submitted a  substitute  Brie f conta ining the  corrections .

44. As  more  fu lly de s cribe d  in  the  Dis cus s ion  po rtion  o f th is  Orde r,  the  p ropos e d

Se ttlement Agreement des igna tes  10 Qwest wire  cente rs  in Arizona  as  non-impaired for ce rta in UNEs.

It a lso e s tablishe s  a  procedure  for Qwes t to tile  with the  Commiss ion to add more  wire  cente rs  to the

8 non-impa ire d lis t,

45. S ta ff did not oppose  the  non-impa ire d de s igna tions  of the  initia l wire  ce nte rs , but ha d

10 severa l recommendations  to cla rify the  Se ttlement Agreement: S ta ff recommended:

l l (a ) Th a t S e c tio n  III o f th e  S e ttle me n t Ag re e me n t,  o r th e  Ord e r a p p ro vin g  th e

12 Agre e me nt, s pe cifica lly s ta te  tha t 2004 ARMIS  da ta  fa nne d the  ba s is  of the  initia l non-impa irme nt

designa tion,

9

13

14

15

16

(b) Tha t S e ction W be  cla rifie d to re cognize  tha t the  S e ttle me nt Agre e me nt's  s ile nce

on the  is sue  of the  conve rs ion process  does  not preclude  any pa rty from ra is ing is sues  re la ted to the

conversion process in another proceeding,

17 (c) Tha t the  a ffilia ted fibe r-based colloca tors  a ffilia te  s ta tus  should be  de te rmined us ing

18 data  available  up to the  da te  of an Commission Order;

19 (d) Tha t the  10 da y pe riod for a  fibe r-ba s e d collocutor to re s pond to Qwe s t's  inquiry

20 about its  sta tus be  extended until 60 days;

21 (e ) Tha t Qwe s t not be  bound by the  July 1s t de a dline  for ma king filings  ba se d on line

22 count da ta , a nd

23 (D Tha t prior to a pproving the  S e ttle me nt Agre e me nt, the  Commis s ion provide  non-

24 pa rtie s  an additiona l 60 day pe riod to tile  Comments  on the  Agreement.

25 46. Qwe s t a nd the  Joint CLECs  re sponde d to S ta ffs  re comme nda tions  a s  se t forth in the

26 Discus s ion S e ction of this  Orde r.

The  initia l lis t of non-impa ire d Qwe s t wire  ce nte rs  wa s  ba se d in pa rt on 2004 ARMIS27

28 data.

47.
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1

2

48. The  Se ttle me nt Agre e me nt doe s  not pre clude  a ny pa rty from ra is ing is sue s  a bout the

3

4

conversion process in another proceeding.

49. Cons is te nt with the  te rms  of the  Se ttle me nt Agre e me nt tha t provide s  a  de s igna tion of

non-impa irment is  not e ffective  until 80 days  a fte r a  tiling, or a s  orde red by the  Commiss ion, or in the

5 event of an objection to Qwest's  filing, a t the  da te  of a  Commiss ion Orde r, da ta  re la ting to the  a ffilia te

s ta tus  of a  fibe r-ba se d collocutor, tha t is  a va ila ble  up to the  da te  of the  Commiss ion Orde r ma y be

cons ide re d  by the  Commis s ion in  re s olving d is pute s  conce rning Qwe s t's  fu ture  non-impa ire d

6

7

8 de s igna tion filings .

9 50. The  $25 non-re curring cha rge  for conve rs ions  unde r the  te rms  of the  S e ttle me nt

10 Agreement is  a  reasonable , negotia ted charge  and is  not be ing approved as a  cost-based charge .

l l 51. The  te n bus ine s s  da y re s pons e  pe riod to Qwe s t's  inquiry of fibe r-ba s e d colloca tors

12 prior to its  filing purs ua nt to S e ction V.B.4 of the  S e ttle me nt Agre e me nt is  re a s ona ble  unde r the

13 circumstances.

14 52. Although the  S e ttle me nt Agre e me nt provide s  tha t whe n a n obje ction to  a  Qwe s t

15 de s igna tion is  file d, the  pa rtie s  will s e e k Commiss ion re solution of the  dispute  within 60 da ys  of the

16 objection be ing filed, the  Commiss ion is  not bound to re solve  such dispute s  within any pre -e s tablished

17 timeframe .

53.18 The  S e ttle me nt Agre e me nt doe s  not bind a ny pa rty not a  s igna tory, a nd non-pa rty

19 CLECs  a re  not pre judice d by the  S e ttle me nt Agre e me nt. Non-pa rty CLECs  re ta in a ll the ir rights

20 pursuant to Sections  251 and 252 of the  1996 Act.

21 54. The  Se ttle me nt Agre e me nt doe s  not spe cifica lly s ta te  the  role  of Commiss ion S ta ff in

22 the  a pprova l proce ss  for future  Qwe s t filings  for non-impa irme nt s ta tus . It is  in the  public inte re s t tha t

23 Sta ff be  pe rmitted to review and comment on future  Qwest filings .

55. Potentia lly a ffected CLECs have  rece ived adequa te  notice  of the  proceeding and have

25 ha d opportunity to pa rticipa te . Be ca us e  non-pa rty CLECs  a re  not bound by the  te rms  of the

26 Settlement Agreement, additiona l notice  and opportunity to comment on the  Se ttlement Agreement a re

27 not re quire d a t this  time .

28 56. With re spect to future  Qwest applica tions  for additions  to the  non-impa ired wire  cente r

24
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1

2

lis t, the  Commis s ion will e s ta blis h a ppropria te  proce dure s  for providing notice  a nd de a dline s  for

objections  a t the  time  the  filing is  made .

3

4

CONCLUS IONS  OF LAW

1 .

5 Cons titution.

6

Qwe s t is  a  public se rvice  corpora tion within the  me a ning of Article  XV of the  Arizona

7

8

3. Joint CLECs  a re  public s e rvice  corpora tions  within the  me a ning of Article  XV of the

Arizona  Cons titution.

4.

10 and a re  authorized to do bus iness  in Arizona .

9

The  Commis s ion ha s  juris diction ove r Qwe s t a nd J oint CLECs  a nd of the  s ubje ct11 5 .

12 ma tte r of the  Se ttle me nt Agre e me nt.

13 6. Notice  of the  proceeding was  provided in conformance  with law.

14 7. With the  cla rifica tions  discussed he re in, the  Se ttlement Agreement a ttached he re to as

15 Exhibit A, is  fa ir and reasonable  and in the  public inte res t.

l6 URDER

17 IT IS  THEREFORE ORDERED tha t the  S e ttle me nt Agre e me nt file d by Qwe s t Corpora tion,

18 DIECA Communica tions , Inc., doing bus ine s s  a s  Cove d Communica tions  Compa ny a nd Mounta in

19 Te le communica tions , Inc., Es che lon Te le com of Arizona , Inc., McLe odUS A Te le communica tions

20 S e rvice s , Inc., a nd XO Communica tions  S e rvice s , Inc. is  a pprove d s ubje ct to the  dire ctive s  of the

21 Commiss ion se t forth he re in.

22 IT IS  FURTHE R O RDE RE D th a t,  u n le s s  a n d  u n til a  n o n -p a rty CLE C e xe cu te s  a n

23 amendment to its  Inte rconnection Agreement with Qwes t, the  Se ttlement Agreement does  not bind

24 any pa rty not a  s igna tory, and non-pa rty CLECs re ta in a ll the ir rights  pursuant to Sections  251 and

25 252 of the  1996 Act.

26 IT IS  FURTHER ORDERED tha t ne ithe r the  S e ttle me nt Agre e me nt nor our a pprova l

27 precludes  any party from ra is ing issues  about the  convers ion process  in another proceeding.

28 IT IS  FURTHER ORDERED th a t in  fu tu re  filin g s  ma d e  p u rs u a n t to  th e  S e ttle me n t

2.
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1

2

3

4

Agreement, da ta  re la ting to the  a ffilia te  s ta tus  of a  fibe r-ba sed collocutor tha t is  ava ilable  up to the

da te  of the  Commis s ion  Orde r ma y be  cons ide re d  by the  Commis s ion  in  re s olving  d is pute s

conce rning Qwes t's  de s igna tion filing.

IT IS  FURTHER ORDERED tha t the  $25 non-re curring cha rge  for conve rs ions  unde r the

5 terms of the  Se ttlement Agreement is  a  negotia ted charge  and is  not be ing approved as  a  cost-based

6  cha rge ,

7 IT IS  FURTHER ORDERED tha t a pprova l of the  S e ttle me nt Agre e me nt doe s  not bind the

8 Commiss ion to any pre -es tablished procedures  or timeframe  for re solving disputes  re la ting to future

9 filings  on non-impainnent s ta tus  made  pursuant to the  Se ttlement Agreement.

10 IT IS  FURTHER ORDERED tha t in a pproving the  S e ttle me nt Agre e me nt, the  Commiss ion

l l is  not bound by the  procedures  and timeframes es tablished there in for the  approva l of upda tes  to the

12 unimpa ire d wire  ce nte r lis t.

13 IT IS  FURTHER ORDERED tha t whe n it ma ke s  future  filings  to upda te  the  unimpa ire d wire

14 cente r lis t, Qwes t Corpora tion sha ll reques t a  P rocedura l Confe rence , a t which time  the  Commiss ion

15 will e s tablish procedure s  to gove rn the  proceeding.

16

17

18

19

20

21

22

23

24

25

26

27

28
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COMMICHAIRMAN

COMMISSIONER COMMISSIONER

IN WITNESS WHEREOF, 1, DEAN s. MILLER, Interim
Executive Director of the Arizona Corporation Commission,
have hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this day of , 2008 .

DEAN s. MILLER
INTERHVI EXECUTIVE DIRECTOR

DISSENT

DISSENT

J R:dap
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l IT IS  FURTHE R O RDE RE D th a t th e  He a rin g  Divis io n  s h a ll co n ve n e  a  P ro ce d u ra l

2 Confe rence  with the  purpose  of discuss ing the  process  and procedures  for its  cons ide ra tion of Qwest

3 Corpora tion's  2007 Additions  Applica tion cons is te nt with this  De cis ion.

4 IT IS  FURTHER ORDERED tha t this  De cis ion sha ll be come  e ffe ctive  imme dia te ly.

5 BY ORDER OF THE ARIZONA CORP ORATION COMMIS S ION.

6

7

8

9

l0

l l

12

la

14

l5

16

17

18

19

20

21

22

23

24

25

26

27
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S ERVICE LIS T FOR: DIECA COMMUNICATIONS , INC., DOING BUS INES S  AS
CO VAD CO MMUNICATIO NS CO MP ANY AND
MO UNTAIN TE LE CO MMUNICATIQ NS ,  INC.; S CHE LO N
TELECOM OF ARIZO NA, INC. , CLEODUS A
TELECOMMUNICATIONS S ERVICES , INC.; O
COMMUNICATIQNS  S ERVICES , INC.
QWES T CORP ORATION

DOCKE T NOS .: T-03632A-06-00919
T-03406A-06-00911
0091

T-03267A-06-0_915 T-04302A-06-0_91 a
T-03432A-06-0091 a nd T-01051}3-06-

1

2

3

4

5

6

7

8

9

Gre g Dia mond
COVAD COM1V1UNICAT1ONS  COMP ANY
7901 Ea s t Lowry Boule va rd
De nve r, CO 80230

10

11

12

Willia m Ha a s
MCLEODUS A TELECOMMUNICATIONS  S ERVICES , INC.
6400 C Street SW
P.O. BOX 3177
Cedar Rapids , IA 52406-3177

13

14

15

Mike  Ha ze l
MOUNTAIN TELECOMMUNICATIONS
1430 West Broadway Stree t, Suite  206
Te mpe , AZ 85282

16

17

18

Re x Knowle s
XO  C O MMUNIC ATIO NS  S E R VIC E S
111 Ea s t Broa dwa y S tre e t, S uite  1000
S a lt La ke  City, UT 84111

19

20

21

Norma n G. Curtright
QWE S T C OR P OR ATION
20 Eas t Thomas  Road, 16111 Floor
P hoe nix, AZ 85012

22

23

Michae l W. Pa tten
ROS HKA, DEWULF & P ATTEN
400 East Van Buren Stree t, Suite  800
P hoe nix, AZ 8500424

25 Dougla s  De nne y, S e nior Attorne y
E S C HE LON TE LE C OM, INC .
730 S e cond Ave nue  S ., S uite  900
Minne a polis , MN 55402-2489

26

27

28
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1

2

Tom  Ba de
ARIZONA DIALTONE, INC.
7170 West Oakland Street
Chandle r, AZ 85226

3

4

5

6

Gary Joseph, Vice  President
NATIONAL BRANDS , INC.
db S HA.RENET COMMUNICATIONS
4633 West Polk Street
Phoenix, AZ 85043

7

8

9

Brad VanLeur, Pres ident
ORBITCOM
1701 North Louise  Avenue
Sioux Fa lls , SD 57107

10

11

12

Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

13

14

Ernest G. Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington
P hoe nix, AZ 8500715

16

17

18

19

20

21

22

23

24

25

26

27

28
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EXHIBIT A

MULTI-STATE

SETTLEMENT AGREEMENT REGARDING

WIRE CENTER DESIGNATIONS AND RELATED ISSUES

This Multi-State Settlement Agreement ("Settlement Agreement") is entered into between Qwest

Corporation ("Qwest") and Coved Communications Company ("Coved"), Eschelon Telecom,

Inc. ("Eschelon"), Integra Telecom Holdings, Inc. ("Integra"), McLeodUSA

Telecommunications Services, Inc. ("McLeodUSA"), Onvoy, POPPCom ("POPP"), US Link,

Inc. d/b/a TDS Metrocorn, Inc. ("TDSM"), and XO Communications Services, Inc. ("XO").

Qwest and each CLEC are referred to separately as a "Party" or collectively as the "Parties"

1 . INTRODUCTION

WHEREAS, the Federal Communications Commission ("FCC") issued its Report and

Order, In the Matter of Review of the Section 251 Unbundling Obligations of lneumbent Local

Exchange Carriers,' Implementation o f  t h e Local Competition Provisions o f  t h e

Teleeommunieations Act of 1996; Deployment of Wireline Services O]j'ering Advanced

Telecommunications Capability, CC Docket Nos. 01-338, 96-98 and 98-147 (effective October

2, 2003) ("TRO"), and, on February 4, 2005, the FCC released the Review of the Section 25]

Unbundling Obligations of Incumbent Local Exehange Carriers, Order on Remand (effective

March 11, 2005)(Triennia1 Review Remand Order) (FCC 04-290) ("TRRO") ;

WHEREAS, on February 15, 2006, some or all of the Joint CLECs filed requests with the

state Commissions in Arizona, Colorado, Minnesota, Oregon, and Utah asking that the state

Commissions, in accordance with the TRRO, develop and approve a list of Non-Impaired Wire

Centers and a process for future updates of the wire center list,

WHEREAS, the aforementioned state Commissions opened the following dockets in

response to these filings: Arizona GDocket Nos.T-03632A-06-0091, T-03_267A-06-0091, T-

04302A-06-0091, T-03406A-06-0091, T-03432A-06-0091, and T-010518306-0091), Colorado

(Docket No. 06M-080T), Minnesota (Docket Nos. P-5692, 5340, 5643, 5323, 465, 6422/M-06-

211), Oregon (Docket No. UM 1251), and Utah (Docket No. 06-049-40),

WHEREAS,  the Washington Ut il i t ies  and T ranspor ta t ion Commiss ion ( TC)
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inve s tiga te d Qwe s t's  initia l non-impa irme nt lis t in  a n e xis ting docke t (numbe r UT-053025)

es tablished to review the  impacts  of die  TRRO on loca l compe tition.

WHEREAS , on Ma rch 3, 2006, Qwe s t a ls o pe titione d for a  Commis s ion inve s tiga tion

and expedited proceeding to ve rify Qwest wire  cente r da ta , address  the  nonrecurring convers ion

charge , e s tablish a  process  for fixture  upda tes  of the  wire  cente r lis t, address  re la ted issues , and

bind a ll CLECs .

WHEREAS , the  J oint CLECs  a nd Qwe s t ha ve  re a che d re s olution of the ir dis pute s .

Because  of the  multi-s ta te  na ture  of the se  is sue s , the  Pa rtie s  have  de te rmined tha t it is  in the ir

mutua l inte rest to e ffect a  multi-s ta te  se ttlement of issues .

II.

"Commission" for Arizona means the Arizona Corporation Commission or any successor state

agency.

"Commiss ion" for Colora do me a ns  the  Colora do P ublic Utilitie s  Commiss ion or a ny succe ssor

state agency.

"Commiss ion" for Minnesota  means  the  Minnesota  Public Utilitie s  Commiss ion or any successor

state agency.

"Commis s ion" for Ore gon me a ns  the  P ublic Utility Commis s ion of Ore gon or a ny s ucce s s or

state agency.

"Commission" for Utah means the Utah Public Service Commission or any successor state

agency. l

"Commiss ion" for Wa shington me a ns  the  Wa shington Utilitie s  a nd Tra nsporta tion Commiss ion

or any successor state  agency.

"Commission-Approved Wire Center List" is Attachment A to this Settlement Agreement, as

DEFINITIONS

THEREFORE, the  Parties  agree  to the  following resolution of issues  :

Page  2 of18
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may be  updated by the  Commission, as  described in Section V of this  Se ttlement Agreement.

"Effective Date of this Settlement Agreement" is the effective date of the Commission order

approving this Settlement Agreement.

"Effe ctive  Da te  of Non-Impa irme nt De s igna tion" is  the  da te  on which the  non-impa irme nt

de s igna tion be gins  a s  s pe cifie d in a Ns  S e ttle me nt Agre e me nt a t S e ction III(B) for the  Initia l

Commiss ion-Approve d Wire  Ce nte r Lis t a nd a s  la te r de te rmine d pursua nt to Se ction VI (F) for

future  non-impa irment des igna tions  identified in a  Commiss ion-Approved Wire  Cente r Lis t.

"Filing Date" is the date on which Qwest submits its non-impairment or tier designation filing,

with supporting data, as described in Section V I  o f this Settlement Agreement, to the

Commission for review and provides the Commission and CLECs that, as of that date, have

signed the applicable protective order/agreement (or are subj et to a standing protective order).

If Qwest provides the data to the Commission and Joint CLECs on different dates, the Filing

Date shall be the later of the two dates.

"Initia l Commiss ion-Approve d Wire  Ce nte r Lis t" is  Atta chme nt A to this  S e ttle me nt Agre e me nt

as  of the  Effective  Date  of this  Se ttlement Agreement.

"J oint CLECs " re fe rs  colle ctive ly to Cove d Communica tions  Compa ny ("Cove d"), Es che lon

Te le co m, In c .  ("E s ch e lo n "),  In te g ra  Te le co m Ho ld in g s ,  In c .  ("In te g ra "),  McLe o d US A

Te le communica tions  S e rvice s , Inc. ("McLe odUS A"), Onvoy, P OP P .Com ("P OP P "), US  Link,

Inc. d/b/a  TDS  Me trocom ("TDS M"), a nd XO Communica tions  S e rvice s , Inc. ("XO").

"Non-knpaired Facilities" are those network elements identified in an applicable FCC order as

no longer available as unbundled network elements ("UNEs") under 47 U.S.C. §25l(c)(3) based
on non-impairment or tier designations and that have been reviewed and approved by a

Commission using the process and methodology set forth in Section W of this Settlement

Agreement.
Q

"Non-Impa ire d  Wire  Ce nte r" is  a  Wire  Ce nte r tha t the  Commis s ion  finds  me e ts  the  loop

P a ge  3 of 18
DEQ1sl©n MQ
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"Pa rtie s" re fe rs  collective ly to Qwest Corpora tion and the  Joint CLECs.

"Qwest" refers to "Qwest Corporation.99

"Wire Center" For purposes of this  Settlement Agreement, a  Wire Center is  the location of a

Qwest local switching facility containing one or more Central Offices as defined in the Appendix

to pa rt 36 of chapte r 1 of Title  47 of the  Code  of Fede ra l Regula tions . The  Wire  Cente r

boundaries define the area in which all customers served by a given Wire Center are located.

III. INITIAL COMMIS S ION-AP P ROVED WIRE CENTER LIS T

Notwiths ta nding a p ing  tha t ma y be  to  the  contra ry in  the  De fin itions  s e t forth  in

Se ction I a nd the  Me thodology se t forth in Se ction V of this  Se ttle me nt Agre e me nt, the  Pa rtie s

a gre e  the  Qwe s t Wire  Ce nte rs  lis te d in Atta chme nt A qua lify a s  Non-Impa ire d Wire  Ce nte rs  a t

the  tie r leve ls  and for the  facilitie s  noted on Attachment A.

For Wire Centers identified in Attachment A, the Parties agree as follows:

The  J o in t CLECs  a g re e  tha t,  upon  the  E ffe c tive  Da te  o f th is  S e ttle me n t

Agre e me nt, the y will not orde r Non-Impa ire d Fa cilitie s  ide ntifie d in the  Initia l

Commis s ion-Approve d Wire  Ce nte r Lis t. An orde r a pproving this  S e ttle me nt

Agre e me nt is , a nd will a lso be  re cognize d by the  Pa rtie s  a s , a n orde r a pproving

the  non-impa irme nt or tie r de s igna tions  ide ntifie d in the  Initia l Commis s ion-

Approved Wire  Cente r Lis t.

The  Effe ctive  Da te  of Non-Impa irme nt De s igna tions  conta ine d in  the  Initia l

Commis s ion-Approve d Wire  Ce nte r Lis t is  Ma rch 11, 2005, with the  following

exceptions:

J u ly 8, 2005: The  Effe ctive  Da te  of Non-Impa irme nt De s igna tions  file d

in 2005 a fte r Qwe s t's  initia l Fe brua ry 18, 2005 filing a nd ide ntifie d in the

fina l column of Attachment A sha ll be  July 8, 2005.

2. Th irty (30) Da ys  Afte r th e  Effe c t ive  Da te  o f th is  S e t t le m e n t

Agreement: The Effective Date of Non-Impainnent Designations for the
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De nve r Ea s t a nd Colora do S prings  Ma in Wire  Ce nte rs  s ha ll be  30 da ys

following the  Effective  Da te  of this  Se ttlement Agreement.

Iv . NO N-R E C UR R ING  C HAR G E  F O R  C O NVE R S IO NS  US ING  T HE  INIT IAL

WIR E CENTER LIS T AND F O R F UTUR E C O MMIS S IO N-AP P R Q VE D

ADDITIO NS  TO  THAT LIS T

A. Qwest will, for at least three (3) years Nom the Effective Date of this Settlement

Agreement, assess an effective net non-recurring charge of $25 for each facility

converted firm a UNE to an alterative service or product under this Settlement

Agreement. Qwest may assess a non-recurring conversion charge in excess of

$25 so long as Qwest provides a clearly identified lump sum credit within three

(3) billing cycles that results in an effective net non-recuning charge of $25. No

additional non-recurring charges apply, other than OSS non-recurring charges if

applicable. Qwest shall not impose any recurring or nonrecurring OSS charges

unless and until the Commission authorizes Qwest to impose such charges and/or

approves applicable rates. at the completion of appropriate cost docket

proceedings.

B. For purpos e s  of s e ttle me nt, Qwe s t will provide  a  cle a rly ide ntifie d lump-s um

credit of $25 pe r conve rted facility to those  CLECs tha t have  (1) conve rted Non-

Impa ired Facilitie s  to a  Qwest a lte rna tive  se rvice  be fore  the  Effective  Da te  of this

S e ttle me nt Agre e me nt pursua nt to the  TRRO a nd (2) pa id a  $50 non-re curring

conve rs ion cha rge . In the  e ve nt a  CLEC ha s , prior to the  Effe ctive  Da te  of this

S e ttle me nt Agre e me nt, dis conne cte d a  conve rte d circuit a nd, a s  a  re s ult tha t

c ircu it is  no  longe r in  s e rvice  a s  o f the  Effe c tive  Da te  o f th is  S e ttle me n t

Agre e me nt, Qwe s t will include  Ma t dis conne cte d circuit in the  lump-s um cre dit

de s cribe d a bove  if the  CLEC provide s : (1) the  circuit ID of the  dis conne cte d

circuit, (2) the  BAN number on which the  disconnected circuit was  billed, and (3)

the  BAN numbe r to  which the  CLEC would like  the  cre dit a pplie d. Once  the

CLEC ha s  provide d this  informa tion, Qwe s t will provide  the  re imburs e me nt

cre dit a s  s e t forth he re in. A CLEC will not be  re quire d to provide  a  copy of the

dis conne ction orde r a s  a  condition of including the  dis conne cte d circuit in the

lump sum credit provided under this  Paragraph.
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The  P a rtie s  ma y dis a gre e  a s  to the  a mount of the  a pplica ble  non-re cuning cha rge

a fte r thre e  ye a rs  Hom the  Effe ctive  Da te  of this  S e ttle me nt Agre e me nt, a nd e a ch

P a rty re se rve s  a ll of its  rights  With re spe ct to the  a mount of cha rge s  a fte r tha t da te .

Nothing in this  S e ttle me nt Agre e me nt pre clude s  a  P a rty from a ddre s s ing the  non-

re c u rrin g  c h a rg e  a lte r th re e  ye a rs  fro m  th e  E ffe c tiv e  Da te  o f th is  S e ttle m e n t

Agre e me nt. A d iffe re n t  n o n -re c u rr in g  c h a rg e  will a p p ly o n ly to  th e  e x te n t

a uthorize d by a n a pplica ble  re gula tory a uthority, or a gre e d upon by the  P a rtie s .

v. METHODOLOGY

Non-Impa ire d Fa cilitie s , non-impa irme nt or tie r de s igna tions  will be  de te rmine d us ing

the  following me thodology:

Business Lines -. Business lines shall be counted as follows :

Qwe s t re ta il bus ine s s  line s  sha ll be  de te rmine d us ing the  mos t re ce ntly

tiled unadjus ted ARMIS da ta  reported to the  FCC. For purposes  of future

non-impa irment designations, Qwest s ha ll fo llow FCC ARMIS

ins tructions  and will record and count re ta il bus iness  lines  in precise ly the

same  manner a s  bus iness  access  line  da ta  is  tracked and recorded in the

Wire  Cente r leve l da ta  Qwest uses  to deve lop its  s ta tewide  ARMIS 43-08

re ports  file d a nnua lly with the  FCC, without rna ldng a ny inte r-wire  ce nte r

adjus tments  to this  da ta  and without including the  same  lines  in more  than

one  of the  ca tegories  lis ted in paragraphs  (2) .- (4) of this  Section V(A).

UNE loops connected to a Wire Center where DS1 & DS3 unbundled

loops and DS1 & DS3 Enhanced Extended Loops ("EEL") are provided to

CLECs shall be counted at full capacity (i.e., DS1s will be counted as 24

business lines and DS3s will counted as 672 business lines).
I

O n ly  Bu s in e s s  UNE -P  lin e s  will b e  c o u n t e d  fo r  t h e  C o m m is s io n -

Approve d  W ire  Ce n te r Lis t.  Bus ine s s  UNE -P  line s  s ha ll be  de rive d  by

s ubtra c ting  the  count of lis tings  a s s oc ia te d  with  re s ide ntia l UNE-P  from

the  tota l numbe r of UNE-P  line s .

c.

A.

2.

1 .

3.
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I

4. Qwe s t P la tform P lus  ("QP P "), Qwe s t Loca l S e rvice s  P la tform ("QLS P "),

a nd othe r s imila r pla tform product offe rings  s ha ll be  ca lcula te d us ing

actual business line  counts for these  services.

Colloca tion -

A fibe r-ba s e d collocutor is  de fine d a s  a ny ca rrie r, una ffilia te d with the

incumbe nt LEC (Qwe s t), tha t ma inta ins  a  colloca tion a rra nge me nt in a n

incumbe nt LEC (Qwe s t) Wire  Ce nte r, with a ctive  e le ctrica l powe r supply,

and opera tes  a  fiber-optic cable  or comparable  transmiss ion facility tha t:

te rmina tes  a t a  colloca tion a rrangement within the  Wire  Cente r,

leaves the incumbent LEC's (Qwest's) Wire Center premises, and

is  owned by a  pa rty othe r than the  incumbent LEC (Qwes t) or any

a ffilia te  of the  incumbe nt LEC (Qwe s t), e xce pt a s  se t forth in this

de finition. Da rk fibe r obta ine d from a n incumbe nt LEC (Qwe s t)

on a n inde fe a s ible  right of us e  ba s is  s ha ll be  tre a te d a s  non-

incumbe nt LEC (non-Qwe s t) fibe r-optic ca ble . Two  o r mo re

a ffilia te d fibe r-ba s e d colloca tors  in  a  s ingle  Wire  Ce nte r s ha ll

colle ctive ly be  counte d a s  a  s ingle  fibe r-ba se d collocutor. For the

purpos e s  of th is  de fin ition , "a ffilia te " is  de fine d  by 47  U.S .C.

Be fore  cla s s ifying a  ca rrie r a s  a  fibe r-ba se d collocutor in a  Qwe s t Filing

re que s t purs ua n t to  S e ction  VI fo r Commis s ion  a pprova l o f a  non-

impa ired des igna tion, Qwes t will:

a. Confirm that the carrier meets the criteria contained in the

definition of fiber-based' collocutor in 47 C.F.R. § 51.5 (as

reflected in paragraph B(1) and subparts above),

Conduct a field visit to verify and document the above (2.a.)

criteria, and

B.

2.

1 .

b.

c.

a.

b.
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Va lida te  the  crite ria  a ga ins t the  mos t re ce nt orde r a nd/or billing

data.

Expre s s  fibe r will be  counte d a s  a  fLLnctiona 1 fibe r fa cility for purpos e s  of

ide n tifying  a  Tibe r-ba s e d  c o lloc u to r,  if it  m e e ts  the  de fin ition  o f fibe r-

s ubpa rts  a bove ).  The  J o in t CLECs  a gre e  not to  ra is e  the  la ck of Qwe s t-

p rov ide d  powe r whe n  the re  is tra ffic ove r the  e xpre s s  fibe r a s  the  s o le

ba s is  to dis pute  whe the r e xpre s s  fibe r ca n be  counte d a s  a  functiona l fibe r

fa c ility fo r p u rp o s e s  o f id e n t ifyin g  a  fib e r-b a s e d  c o llo c u to r.  F o r.  th e

purpos e  o f th is  S e ttle m e n t Agre e m e nt,  "e xpre s s  fibe r" m e a ns  a  CLE C-

owne d fibe r p la ce d to  the  colloca tion by Qwe s t tha t te rm ina te s  a t CLEC-

o wn e d  e q u ip m e n t  in  a  c o llo c a t io n  a n d  d ra ws  p o we r  fro m  a  re m o te

loca tion.

4. Before  tiling a  reques t pursuant to Section VI for Commiss ion approva l of

a  non-impa irme nt de s igna tion, Qwe s t will s e nd a  le tte r by ce rtifie d U.S .

ma il, re turn re ce ipt re que s te d, to CLECs  ide ntifie d by Qwe s t a s  fibe r-

ba s e d colloca tors , us ing the  conta cts  ide ntifie d by e a ch s uch CLEC for

inte rconne ction a gre e me nt notice s , a nd inform the m tha t the y will be

counte d by Qwe s t a s  fibe r-ba se d colloca tors  in Qwe s t's  filing. The  CLEC

will ha ve  a  re a sona ble  opportunity (which Qwe s t will ide ntify in its  le tte r

but which will be  no le s s  tha n te n (10) bus ine s s  da ys  from the  CLEC's

c o n firme d  re c e ip t o f Q we s t's  le tte r) to  p ro vid e  fe e d b a c k to  d ie s

information before  Qwest files  its  request. In the  absence  of a  response  by

the  Qwe s t-ide ntifie d colloca tors , Qwe s t ma y re ly on the  Qwe s t-ide ntifie d

colloca tors  in its  filing. No pa rty sha ll use  the  absence  of a  re sponse  Nom

a CLEC collocutor as  the  sole  basis  for its  position.

VI. F UT UR E  Q WE S T  F ILING S  T O  R E Q UE S T  C O MMIS S IO N AP P R O VAL O F

NO N-IMP AIR ME NT DE S IG NATIO NS AND ADDITIO NS T O T HE

CO MMIS S IO N-AP P RO VE D WIRE  CE NTE R LIS T

Qwe s t ma y file  a  re que s t(s ) with  the  Commis s ion to  obta in  a dditiona l Non-

Impa ire d Wire  Ce nte rs  a s  da ta  supporting such de s igna tions  be come  a va ila ble ,

P a ge  8 of 18

A.

3.

c.

DEQRSIQN NG.



0

subj act to the  following conditions :

When requesting additional non-impainnent designations, Qwest will use die

methodology set forth in Section V above, and will use the most recent data

available at the time Qwest submits its proposed non-impairment designations for

Commission review. For business line counts, Qwest will use and submit the

most recent tiled ARMIS (as reported) data available at the time of submission of

its request to the Commission.

At least five (5) days prior to tiling new non-impairment or tier designations for

Commission review, Qwest will request a protective order from the Commission

to govern the handling of confidential information during the proceedings.

Attached as Attachment E to this Settlement Agreement, iS a model protective

order. The Parties agree to seek from the individual Comlnission's approval for a

standing protective order based upon the attached model protective order that will

apply in future proceedings. Where a Commission adopts a standing protective

order, Qwest is not required to submit a request for a new protective order, and

CLECs that have signed the protective order are not required to re-sign it for each

new Qwest request. A Commission may modify a standing protective order using

its standard processes and procedures after Qwest has made its tiling.

In orde r to provide  a ll inte re s te d pa rtie s  a de qua te  notice  of the  s cope  of the

re que s te d prote ctive  orde r a nd the  a nticipa te d Wire  Ce nte r upda te  proce e ding,

Q we s t will p ro vid e  CLE Cs  (J o in t CLE Cs  a n d  o th e r p o te n tia lly a ffe c te d

Qwe s t ma y re que s t a dd ition  o f Non-Impa ire d  Wire  Ce n te rs  to  the

Commis s ion-Approve d Wire  Ce nte r Lis t a t a ny time  ba s e d s ole ly the

number of fiber-based colloca tors .

Qwest may request addition of Non-Impaired Wire  Cente rs  based in whole

or pa rt upon line  counts  a t a ny time  up to July 1 of e a ch ye a r, ba se d on

prior yea r line  count da ta .

Notwiths ta nding the  a bove , Qwe s t will not re que s t a ddition of a ny Non-

Impa ired Wire  Cente rs  until a fte r the  2007 ARMIS  filing (us ing December

2006 line  count da ta ).

DOCKET NO. T-03632A-06-009 I ET AL.

B.

c.

D.

2.

1 .

3.
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Compe titive  Loca l Excha nge  Ca nte rs ), including a t le a s t the  conta cts  ide ntifie d

by e a ch  s uch  ca rrie r fo r in te rconne c tion  a g re e me n t no tice s ,  via  its  e ma il

notifica tion cha nne ls , with a t le a s t live  (5) bus ine s s  da ys  notice  prior to tiling

proposed non-impa irment or tie r des igna tions  for Commiss ion review.

Qwe s t will tile  s upporting da ta  (a s  outline d be low) with the  Commis s ion whe n

tiling its  re que s t to obta in a dditiona l non-impa irme nt de s igna tions . Qwe s t will

a lso provide  a  copy of the  supporting da ta  pursuant to the  te rms of the  applicable

prote ctive  orde r to CLECs  tha t ha ve  s igne d the  a pplica ble  prote ctive  a gre e me nt

(or a re  subj e t to a  s tanding protective  order).

1. If Qwes t re lie s  upon Fibe r-Based Colloca tors  for its  proposed Non-Impa irment

Des igna tion, the  supporting da ta  will include  a t le a s t the  following informa tion:

a. The name of each fiber-based collocutor.

b. The  applicable  Qwes t Ready for Se rvice  da te .

c. The  re s ults  of a ny fie ld ve rifica tion tha t Qwe s t Luide rtook to ve rify the

fibe r-based colloca tion, including the  fie ld technicians ' notes  which includes  :

(1) the  Wire  Ce nte r a nd s ta te , (2) collocutor na me ; (3) colloca tion type ; (4)

fibe r type , (5) va lida tion of fibe r te rmina tion a t the  fibe r-based colloca tion, (6)

va lid a tio n  th a t fib e r e xits  a  W ire  Ce n te r p re mis e s ; (7 ) vis u a l p o we r

ve rifica tion, (8) powe r ve rifica tion a t Ba tte ry Dis tribution Fus e  Ba y/Boa rd

("BDFB,") if poss ible , (9) a dditiona l comme nts  from fie ld pe rsonne l.

d. A copy of the letter sent by Qwest to co11ocator(s) identified by Qwest as

fiber-based co11ocator(s) requesting validation of status as a fiber-based

collocutor and ownership/responsibility.

e. Copie s  of a ny re sponse s  to the  le tte r note d in 1(d) a bove , including a n

indica tion of whe the r the  a lloca tor ha s  a ffirma tive ly ide ntifie d (or dis pute d)

itse lf a s  a  fibe r-based a lloca tor, and

£ A11 written correspondence between Qwest and the co11ooator(s) identified

by Qwest as Ever-based co11ocator(s) regarding the validation of the Eber-
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E.

DEC!SlON NO.



DOCKETNO. T-03632A-06.0091 ET AL

based collocation.

2. If Qwest relies upon Switched Business Line Count data for its proposed Non-

Impairment Designation, the supporting data will include at least the following

information:

a. The latest available ARMIS 43-08 line counts, using the methodology

described in Section V(A) of this Agreement and used to create official

ARMIS data on File with the FCC.

b. Total wholesale UNE loops shown at the aggregated level for the Wire

Center(s) at issue, and by capacity (voice grade, DSI, DS3). This information

will also be provided on a disaggregated basis for all CLECs with the CLEC

names masked. Qwest will provide to CLEC die masldng code information

necessary for CLEC to identify its own line count data. Qwest calculations to

derive 64-kbps equivalents for high capacity (e.g.., DSl and DS3) loops will

also be provided.

c. CLEC line counts based upon QPP or Qwest Local Services Platform (or

similar platform product) will be provided on a disaggregated basis for all

CLECs with CLEC names masked. Qwest will provide to CLEC the masldng

code information necessary for CLEC to identify its own line count data.

F. Once Qwest submits its new non-impainnent or tier designation tiling to request

CommissiOn approval, including all of the information identified in Section VI(E)

above:

1 A CLEC or any other party will have 30 days from the Filing Date to raise

objections to Qwest's request with the Commission.

If no objections are filed with the Commission, the Effective Date of the

Non-Impairment Designation will be thirty (30) days after the Filing Date,

unless the Commission orders otherwise ("Effective Date for Undisputed

Designations"). The Part ies agree dirt  they will request  that  the

Commission not alter the Effective Date for Undisputed Designations

without good cause. If no objections are filed with the Commission, the

Page  11 of18 DEClSIQN MG.
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Joint CLECs  a gre e  tha t the y will not orde r Non-Impa ire d Fa cilitie s  in the

Wire  Ce nte r(s ) ide ntifie d on the  a pplica ble  Commis s ion-Approve d Wire

Ce nte r Lis t a s  of fifte e n (15) da ys  from the  Effe ctive  Da te  of the  Non-

Impa irme nt De s igna tion.

In  th e  e ve n t n o  o b je c tio n s  to  Qwe s t filin g  a re  file d  with  th e

Commis s ion, the  P a rtie s  a gre e  tha t the y will, within thirty (30)

da ys  of the  Effe ctive  Da te  of the  Non-Impa irme nt De s igna tions ,

jointly reques t an expedited orde r des igna ting a s  non-impa ired the

fa c ilitie s  ide n tifie d  in  the  Qwe s t filing ,  if no  o rde r ha s  be e n

rece ived.

To  fa c ilita te  th e  e xp e d ite d  o rd e r d e s c rib e d  in  th e  p re vio u s

pa ragraph, the  Pa rtie s  furthe r agree  tha t they will, within thirty (30)

da ys  o f the  Effe c tive  Da te  o f Non-Impa irme nt De s igna tions ,

include  a  mutua lly a gre e d to propose d orde r de s igna ting a s  non-

impa ire d the  fa cilitie s  ide ntifie d by Qwe s t in its  filing on the  Filing

Date  as  an a ttachment to the  joint request for an expedited order, if

no order has been received.

If a  CLEC or a ny othe r pa rty dispute s  Qwe s t's  propose d non-impa irme nt

de s igna tions , the  P a rtie s  a gre e  to a s k the  Commis s ion to us e  its  be s t

efforts  to resolve  such dispute  within 60 days of the  date  of theobj section.

In the  event no obi actions  a re  filed with respect to some  but not a ll

o f the  non-impa irme nt de s igna tions  ide n tifie d  by Qwe s t in  a

re que s t on the  Filing Da te , the  P a rtie s  a gre e  tha t the y will jointly

reques t an expedited orde r approving the  undisputed des igna tions

ide ntifie d in the  Qwe s t tiling on the  Filing Da te , us ing the  proce ss

noted in paragraphs 2(a) and2(b) above .
5

4. If a  CLEC or a ny othe r pa rty dispute s  Qwe s t's  propose d non-impa irme nt

de s igna tion but Qwe s t pre va ils  a nd the  Wire  Ce nte r is  a dde d to  the

Commiss ion-Approve d Wire  Ce nte r Lis t, the  Joint CLECs  a gre e  the y will

n o t o rd e r No n -Imp a ire d  Fa c ilitie s  in  (fo r lo o p s ) a n d  b e twe e n  (fo r

tra ns po rt) Wire  Ce n te rs  ide n tifie d  on  the  a pp lica b le  Commis s ion -

P a ge  12 of 18
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Approve d Wire  Ce nte r Lis t a s  of fifte e n (15) da ys  a fte r the  e ffe ctive  da te

of the  Commis s ion orde r a dding it to the  Commis s ion-Approve d Wire

Cente r Lis t.

If a  CLEC or a ny othe r pa rty dispute s  Qwe s t's  propose d non-impa irme nt

des igna tion and preva ils , and it is  not added to the  Commiss ion-Approved

Wire  Cente r Lis t, DS1 and DS3 UNE loop or high capacity transport UNE

fa cilitie s  in (for loops ) a nd be twe e n (for tra nsport) such Wire  Ce nte rs  will

continue  to  be treated a s  UNEs  un til thos e  fa cilitie s  a re a dde d to  a

Commiss ion-Approve d Wire  Ce nte r Lis t in a  future  tiling.

Le ngth of Tra ns ition Pe riod for Additiona l Non-Impa irme nt De s igna tions .

Whe n the  Commis s ion a pprove s  a dditiona l DS 1 a nd DS 3 UNE loop or

high capacity transport UNE non-impa irment des igna tions  a s  described in

this  S e ction VI, CLEC will ha ve  nine ty (90) da ys  from the  e ffe ctive  da te

of the  o rde r in  which  the  Commis s ion  a pprove s  the  a dd ition  to  the

Commiss ion-a pprove d Wire  Ce nte r Lis t to tra ns ition the  a pplica ble  Non-

Impa ire d Fa cilitie s  to a n a lte rna tive  s e rvice  pursua nt to the  te rms  of the

applicable  interconnection agreement.

Whe n the  Commis s ion a pprove s  a dditiona l Da rk Fibe r tra ns port non-

impa irme nt De s igna tions  a s  de scribe d in this  Se ction VI, CLEC will ha ve

one -hundred and e ighty (180) days  from the  e ffective  da te  of the  orde r in

which the  Commission approves  the  addition to the  Commission-approved

Wire  Ce nte r Lis t to  tra ns ition the  a pplica ble  Non-Impa ire d Fa cilitie s ,

pursua nt to the  te rms  of the  a pplica ble  inte rconne ction a gre e me nt to a n

a lte rna tive  se rvice . Qwe s t a nd CLEC will work toge the r to ide ntify those

circuits  impacted by such a  change.

Ra te  During Trans ition Pe riod for Additiona l Non-Impa innent Des igna tions

1. During  the  Tra ns ition  P e riods  ide n tifie d  in  S e ction  VI (G), fa c ilitie s

s ubje ct to the  tra ns ition will be  provide d a t a  ra te  e qua l to 115% of the

UNE ra te s  a pplica ble  a s  of the  a pplica ble  e ffe ctive  da te . The  115%

tra ns itiona l ra te  for a dditiona l Non-Impa ire d Fa cilitie s  will be  a pplie d to

Page  13 of18
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VII. OTHER PROVISIONS

2.

This Settlement Agreement is the entire agreement between the Parties regarding

resolution of the underlying dispute and this Settlement Agreement may be

modified only if agreed to in writing, signed by the Parties and approved by the

Commission. This Settlement Agreement is not intended to alter or amend the

existing interconnection agreements between Qwest and Joint CLECs. To the

extent that any term of this Settlement Agreement would affect interconnection

agreement terms, interconnection agreement terms will not be dealt with in the

Settlement Agreement but will instead be included in f iled and approved

interconnection agreements or amendments as described in subparagraphs 1-3 of

this Section V]](A):

1 .

CLEC bills as a manual adjustment on the following bill cycle. The bill

adjustment will be applied to each account based on the Billing Telephone

Number (BTN) and/or Circuit (CKT) per Billing Account Number (BAN)

with an effective bill date as of the applicable effective date.

The non-recurring conversion charge is addressed in Section W.

Attachments B, C, and D to this Sett lement Agreement contain

interconnection agreement ("ICA") provisions regarding issues addressed

in this Settlement Agreement. The CLECs that are part of the Joint

CLECs are at varying stages of ICA negotiations with Qwest. Qwest and

the Joint CLECs agree that the ICA language will be addressed as follows :

b.

a. Coved, Integra, POPP.Com, and XO have each executed TRRO

ICA amendments with Qwest. Qwest, Coved, Integra, POPP.Com

and XO agree to amend their interconnection agreements with

Qwest using the amendment terms in Attacrnnent B.

Eschelon and Qwest have executed a Bridge Agreement and are

currently parties to ICA arbitrations. Qwest and Eschelon agree

that, in each arbitration, the language in Attachment C will be

added as closed (i.e., agreed upon) language to the interconnection

Page 14 of18 DEGlSION NG.
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a gre e me nt tha t is  s ubmitte d in the  complia nce  filing for

Commiss ion approval in each s tate. Inserting this  language will

not re -open or modify any clos ed language  in the  propos ed

interconnection agreement. Eschelon agrees  to add the closed

language reflected in Attachment C to the negotiations multi-state

inte rconnection agreement negotia tions  dra ft within ten (10)

business days of the Effective Date of Mis Settlement Agreement.

McLeodUSA and TDSM have not agreed to or executed TRRO

Amendments to dieir current ICes and are in negotiations wide

Qwest pursuant to Section 252 of the federal Act. The timeframes

of Section 252 apply to those interconnection agreement

negotiations. Qwest, McLeodUSA and TDSM agree to execute an

amendment to their existing ICes to include the amendment terms

in Attachment D. Qwest, McLeodUSA and TDSM reserve their

rights as to TRRO and ICA terms not set forth in Attachment D

including terms with respect to the rates, terns and backfilling for

the time period from March 10, 2006 to the time McLeodUSA and

TDSM convert their existing base of Non-Impaired Facilities as

well as the consequences for any non-conversion (or "Failure to

Convert") alter the end of a transition period.

Qwest, Coved, Integra, POPP.Com, and XO agree to execute the ICA

terms in Attachment B within ten (10) business days of the Effective Date

of this Settlement Agreement, and Qwest agrees to file the executed

amendments for Commission approval within thirty (30) days of the

Effective Date of this Settlement Agreement.

McLeodUSA and TDSM agree to execute the ICA terms in Attachment D

within ten (10) business days of the Effective Date of this Settlement

Agreement, and Qwest agrees to tile the executed amendments for

Commission approval within thirty (30) days of the Effective Date of this

Settlement Agreement.

Qwest agrees to make the terms in Exhibits B, C, and D available to other

Page 15 of18
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reques ting CLECs for inclus ion of one  or the  othe r in the ir inte rconnection

agreements , consis tent with Section 252(i) of the Ac t, a s  we ll.

This Settlement Agreement is a settlement of a controversy. No precedent is

established by this Settlement Agreement, whether or not approved by

Commissions. The Settlement Agreement is made only for settlement purposes

and does not represent the position that any Party would take if this matter is not

resolved by agreement. This Settlement Agreement may not be used as evidence

or for impeachment in any future proceeding before a Commission or any other

administrative or judicial body, except for nature enforcement of the terms of this

Settlement Agreement after approval.

If, prior to a pprova l, a ny Commis s ion modifie s  a ny portion of this  S e ttle me nt

Agreement, the  Pa rtie s  express ly acknowledge  tha t any Pa rty may te rmina te  this

Settlement Agreement as  to tha t particular s ta te .
\

Qwe s t ha s  e nte re d into ICA Ame ndme nts (See , e .g., S e ction 2.6 of the  Qwe s t-

Co va d  TRRO  Ame n d me n t, S e ction 2.8.5 o f th e  Q we s t-In te g ra  TR R O

Ame ndme nt, a nd S e ction 2.9.4 of the  Qwe s t-XO TRRO Ame ndme nt.) unde r

which Qwe s t ha s  a gre e d tha t fa cilitie s  pre vious ly conve rte d to (or orde re d a s )

non-UNEs based on initia l Qwes t non-impa irment de s igna tions  will be  conve rted

ba ck to UNEs  a t no cha rge  with corre s ponding re funds  to the  CLECs  for non-

re curring cha rge s  a nd the  diffe re nce  be twe e n the  a pplica ble  non-UNE a nd UNE

recurring ra tes  a lte r a  de te rmina tion tha t the  re levant Wire  Cente r did not mee t the

FCC's  non-impa irment crite ria . Qwes t agrees  he re in tha t the se  provis ions  and a ll

the  conve rs ion a nd re fund te rns  the re in will a pply to a ny of the  re le va nt J oint

CLEC's  fa cilitie s  pre vious ly de s igna te d  by Qwe s t a s  non-impa ire d , but not

ide ntifie d a s  non-impa ire d in Atta chme nt A to this  S e ttle me nt Agre e me nt. For

any re funds tha t a re  due  aha  owing pursuant to such provis ions as  of the  Effective

Da te  of this  S e ttle me nt Agre e me nt, Qwe s t will re fund the  a pplica ble  qua lifying

J o in t CLEC n o  la te r th a n  s ixty (6 0 ) d a ys  a fte r th e  E ffe c tive  Da te  o f th is

Settlement Agreement. '

E . For those  non-impairment designa tions  tha t have  an e ffective  da te  of July 8, 2005

under this  Se ttlement Agreement, CLECs tha t have  a lready been back-billed to March 11, 2005

for those  fa cilitie s  sha ll re ce ive  from Qwe s t a  lump sum cre dit e qua l to the  a mount ba ck-bille d

B.

c.

D.
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specifica lly for the  pe riod 'd'om March 11, 2005 to July 8, 2005.
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MULTI-STATE

SETTLEMENT AGREEMENT REGARDING

WIRE CENTER DESIGNATIONS AND RELATED ISSUES

Dated this day of June, 2007.

Qwest Corporation

By:
Perry W. Hooks, Jr.
Director - Product & Marketing
1801 California Street, Suite 2150
Denver, CO 80202
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State Wire center CLLI Code
Non-impairment

Classification
Non-impaired Elements Date

OR Bend BENDOR24 Tier 2 DS3 Transport
Eugene 10th Av. EUGNOR53 Tier t DS1 and DS3 Transport

Medford MDFDOR33 Tier 2 DS3 Transport

Portland Alpine PTLDOR11 Tier 2 DS3 Transport
Portland Belmont PTLDOR13 Tier 2 DS3 Transport
Portland. Capitol PTLDORG9 Tier 1. DS3, DS1 DS1 and DSB Transport; DS3 and DS1 Loops

Salem Main SALMOR5B Tier 1 DS1 and DS3 Transport

UT Murray MRRYUTMA Tier 1 DS1 and DS3 Transport

Ogden Main OGDNUTMA Tier 1 DS1 and DS3 Transport

P rovo PROVUTMA Tier 1 DS1 and DS3 Transport
Salt Lake Ci Main SLKCUTMA Tier 1, DS3 DS1 and DS3 Transl<>rt, DS3 Loops

Salt Lake City South SLKCUTSO Tier 1 DS1 and DS3 Transport
Salt Lake Ci West SLKCUTWE Tier 1 DS1 and DS3 Transport

WA Bellevue Glencourt BLLVWAGL Tier 2 DS1 and DS3 Transport
Belleview Sherwood BLLVWASH Tier 1 DS1 and DS3 Transport
Kent O'Brien KENTWAOB Tier 1 DS1 and DS3 Transport
Olympia whitehall OLYMWA02 Tier 1 Ds1 and DS3 Transport
Seattle Atwater STFLWA05 Tier 1 DS1 and DS3 Transport

Seattle Campus STTLWACA Tier 1 DS1 and DS3 Transport
Seattle Cha STTLWACH Tier z DS3 Transport
Seattle Dumwamish STTLWADU Tier 2 DS3 Transport
Seattle East STTLWA03 Tier 1 DS1 and DS3 Transport
Seattle Elliott STTLWAEL Tier 1 DS1 and DS3 Transport
Seattle Main STTLWA06 Tier 1, ass, Ds1 DS1 and DS3 Transport; DS3 and DS1 Loops
Spokane Riverside SPKNWAO1 Tier 1 DS1 and DS3 Transport
Tacoma Fawcett TACMWAFA Tier 2 DS3 Transport

ATTACHMENT A

TRRO - Non-impaired Wire Centers

11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05

Tier 1
Tier 2

8-Jul-05
11~Mar-05, Tier 1 8~Jul-05

11-Mar-05
1 1-Mar-05
11-Mar-05
11-Mar-05

8-Jul-05
8-Jul-05

1 1-Mar-05
8-JUl-05

11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05
11-Mar-05

NOTES:

DS1Transport circuits provided by Qwest that originate in a "Tier 1" wire center and terminate in a 'Tier 1" wire center are
considered non-impaired.

DS3 Transport circuits provided by Qwest that originate in a 'Tier 1" or "Tier 2" wire center and terminate in a "Tier 1" or
"Tier 2" wire center are considered non-impaired.

J DS1 loops provided by Qwest that reside in a wire center classified as "DS1 Loops" are considered to be non-impaired.
n

3
gr; DS3 loops provided by Qwest that reside in a wire center classified as "DS3 Loops" are considered to be non-impaired.

D
z
230 days + ED = 30 days after Commission Order approving Settlement Agreement with Attachment A
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This is an Amendment ("Amen
Dockets in the Interconnection
Colorado corporation, and
jointly as the "Parties."

WHEREAS, CLEC and Qwest entered into an Interconnection Agreement (such
Interconnection Agreement, as .amended to date, being referred to as the "A reedment".)
for service; in the state of which waeapproved by the

.Pommiesion ("Commission") on as referenced in Docket No.
Ueeeuaaguéfm . ; and

ATTACHMENT B
Triennial Review Remand Order ("TRRO") Wire Center Amendment

to the InterconnectionAgreement between
Qwest Corporation

for the State of

dent") to reflect the results of certain Wire Center
agreement between Qwest Corporation ("Qwest"), a

("CLEC"). CLEC and Qwest shall be known

RECITALS

DOCKET NO. T-03632A-06-009 I ET AL.

WHEREAS, the Federal Communications Commission ("FCC") issued its Report and
Order, In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent
Local Exchange Carriers, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996; Deployment of Wireline Services Offering Advanced
Telecommunications Capability,CC Docket Nos. 01-338, 96-98 and 98-147 (effective
October 2, 2003) ("TRO"), and, on February 4, 2005, the FCC released theReview of
the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Order
on Remand (effective March 11, 2005) (Triennial Review Remand Order) (FCC 04-290)
("TRRO"), and

WHEREAS the Par§es.executed an amendment to the Agreement incorporating terms
of the TRRO on ('TRRo Amendment"); and

WHEREAS, on or about February 15, 2006, certain CLECs (collectively referred to as
"Joint CLECs"), including in some states CLEC, filed requests with the state
commissions in Arizona, Colorado, Minnesota, Oregon, and Utah asking that the state
commissions, in accordance with the TRRO, develop and approve a list of non~impaired
wire centers and a process for future updates of the wire center list, and

WHEREAS, the aforementioned state Commissions opened the following dockets in
response to these tilings: Arizona (Docket Nos.T-03632A-06-0091, T-03267A-06-0091 ,
T-04302A-06-0091 s T-03406A-06-0091 I T-03432A-06-00911 and T-01051 B-06-0091 ),
Colorado (Docket No. DSM-080T), Minnesota (Docket Nos. P-5692, 5340, 5643, 5323,
465, 6422/M-06-211), Oregon (Docket No. UM 1251), and Utah (Docket No. 06-049-40),

4

WHEREAS, the Washington Utilities and Transportation Commission (VVUTC)
investigated Qwest's initial non-impairment list in an existing docket (number UT-
053025) established to review the impacts of the TRRO on local competition, and

1
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DOCKETNO f 13A 6 IETAL

WHEREAS, on March 3, 2006, Qwest also petitioned for a Commission investigation
and expedited proceeding to verify Qwest wire center data, address the nonrecurring
conversion charge, establish a process for future updates of the wire center list, address
related issues, and bind all CLECs, and

WHEREAS, the Parties wish to amend the Agreement to reflect certain terms resulting
from the publicly filed settlement of issues in the Wire Center Dockets ("Settlement
Agreement") and agree to do so under the terms and conditions contained in this
Amendment.

AGREEMENT

NOW THEREFORE, in consideration of the mutual terms, covenants and conditions
contained in this Amendment and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties agree as follows:

I. Amendment Terms

1.0 DEFINITIONS

The Agreement, including specifically Section 1.0 (Definitions) of the TRRO Amendment
to the Agreement, is amended to add the following definitions:

"Commission-Approved Wire Center List" means a list approved by the Commission in a
Wire Center Do(:ket(s) that identifies DS1 and DS3 Unbundled Loop facilities that are
non-impaired and, regarding DS1, DS3, and Dark Fiber unbundled transport facilities,
identifies non-impairment designations based on Wire Center Tier Designation(s).

"Non-Impaired Facilities" are those network elements identified in an applicable FCC
order as no longer available as unbundled network elements ("UNEs") under 47 U.S.C.
§ 251 (c)(3) as reflected in this Agreement based on non-impairment or tier designations
and that have been reviewed and approved by the Commission using the process and
methodology ordered in a Wire Center Docket.

"Non-Impaired Wire Center" is a Wire Center that the Commission finds meets the loop
thresholds identified in CFR 47 §51 .319(a)(4)(i) for DS1 Loops, or the loop thresholds
identified in CFR 47 §51 .319(a)(5)(i) for DS3 Loops, or the Tier 1 or Tier 2 Wire Centers
designations as defined in §51 .319(e)(3) and that is identified on a Commission-
Approved Wire Center List.

STATE SPECIFIC - ARIZONA

'Wire Center Docket" means Commission Docket Nos.T~G3632A-Q6-0091, T-03"267A~
06-009'i, T~D4302A-06-8094, T.03406A-06-0091, T-G3432A-D6-0GQ1, and T-010518-06..
0091 entitled "In the Matter of the Application of DIECA Communications SBA Coved
Communications Company, Eschelon Telecom of Arizona, Inc., McLeodUSA
Telecommunicaiioras Services, inc., Mountain Telecommunications, Inc., XO
Communications Services, inc. and Qwest Corporation Request to? Commission

uEcl89®n MQ
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Process to Address Key UNE Issues Arising from Triennial Review Remand Order,
including Approval of Qwest Wire Center Lists. (AZ Wire Centers)," and any successor

impaired wire center(s) Te the Commission-Approved Wire Center List, and the
Commission approves addition of wire center(s) to the list.

or separate Commission docket in which Qwest files a request(s") to add additional non-

STATE SPECIFIC- COLORADO

"Wire Center Docket" means Commission Docket No. 06M~080T entitled "In The Matter
Of The Joint Competitive Loco! Exchange Carriers' Request Regarding The Status Of
impairment In Qwest Gorporatiorfs Wire Centers And The Applicability Of The Federal
Communications Commission's Triennial Review Remand Order," and any successor or
separate Commission docket in which Qwest*files a request(s) to add additional non-
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire center(s) to the list.

STATE SPECIFIC _ MINNESOTA

"Wire Center Socket" Means Commission Docket Nos. P~5692, 5340, 5643, 5323, 465,
6422/M-06-211 entitled "in the Matter of CLECS' Request for Commission Approval of
ILEC Wire Center Impairment Analysis." and P-6692, 5340, 5643, 5323, 466, 6422/M-
06~685 entitled "In the Matter of a Commission investigation Identifying Wire Centers in
Which Qwest Corporation Must Offer High-Capacity Loops or Transport UNEs at Cost-
Based Rates,'.' and any successor or separate Commission docket in which Qwest files a
request(s) to add additional non4mpaired wire center(s) to the Commission-Approyed
Wire Center List, and the Commission approves addition of wire center(s) tO the list.

.4

"Wire Center~ Docket" means Commission Docket No. UM 1251 entitled "in the Matter of
COVAD COMMUNICATIONS COM-PANY; ESCHELON TELECOM OF OREGON, INC.;
INTEGRA TELECOM OF OREGON, INC., MCLEODUSA TELECOMMUNICATIONS
SERViCES, inc,, And XO COMMUNICATIONS SERVICES, INC. Request for
Commission Approval of Non-impairment Wire.Ceoter List," and any successor or
separate Commission docket in wigich Qwest files a request(s} to add additional non-
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire center's) to the list.

STATE SPECIFIC - OREGON

STATE SPECIFIC _ UTAH

"Wire Center Docket" means Commission Docket No. 06-G49-40 entiiied "in the Matter
d the Investigation into Qwest Wire Center Data," and any successor or separate
Commission éockeii in which Qwest files a request(sl to add additional non-impaired wire
center(s} to the Commission-Approved Wire Center List,and the Commission approves
addition of wire cer\ter(s) Io the list.

STATE spEcIFIc -WASHINGTON

"Wire Center Docket" means Commission Docket No. UT-053025 entitled "In the Matter
of the investigation Concerning the Status of Competition and Impact of the FCC's

3
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Triennial Review Remand Order on the Competitive Telecommunications Environment
in Washington State," and any successor or separate Commission docket in which
Qwest f iles a request(s) to add additional non-impaired wire center(s) to the
Commission-Approved wire center list, and the Gommission approves addition of wire
center{s} to the list.

2.0 Unbundled Network Elements (UNE) General

The Agreement, including specifically Section 2.0 (Unbundled Network Elements
General) of the TRRO Amendment to the Agreement, is amended as follows:

2.0.A Whether a high capacity loop or high capacity transport UNE is
unavailable, and the date upon which it becomes unavailable, based on non-
impairment wire center designations have been or will be determined by the
Commission in a Wire Center Docket. The Parties will follow any procedures
established by the Commission in the Wire Center Docket with respect to
exchange of data and Confidential information and updating the Commission-
Approved Wire Center List. For Non-Impaired Facilities identified using the initial
Commission-Approved Wire Center List, CLEC will not order an unbundled DS1
or DS3 Loop or an unbundled DS1, DS3 or Dark Fiber transport circuit when the
order would be restricted based on the Wire Center designations identified on the
applicable Commission-Approved Wire Center List. Regarding ordering after any
additions to the initial Commission-Approved Wire Center List, see Section 2.0.F
of this Amendment.

2.0.A.1 Section 2.3 of the TRRO Amendment is hereby replaced with the
following language in these Sections 2.3, 2.3.1 and 2.32:

For Coved :

"2.3 After execution of this Amendment, Qwest shall back bill the FCC
ordered rate increases to March 11, 2005 (except as provided in Sections
2.3.1 and 2.3.2 below), for the time period for which the facilities were in
place for existing Non-Impaired DS1 Loop and Transport, DS3 Loop and
Transport, Dark Fiber Loop and Transport and Mass Market Switching
Services pursuant to Transition rate increases identified in Sections
3.1.1.2. 3,1.2.2, 3.1.5.1, 4.1.1.2, 4.1.2.2, 4.1.10.1.2 and 5.1.1.3. Such
back billing shall not be subject to billing measurements and penalties.

For Integra and POPP.Com:

"2.3 After execution of this Amendment, Qwest shall back bill the FCC
ordered rate increases to March 11, 2005 (except as provided in Sections
2.3.1 and 2.3.2 below), for the time period for which the facilities were in
place for existing Non-lmpaired DS1 Loop and Transport, DS3 Loop and
Transport, Dark Fiber Loop and Transport and Mass Market Switching
Services pursuant to Transition rate increases identified in Sections
3.1.1.2. 3.1.2.2, 3.1.5.1, 4.1.1.2, 4.1.2.2, 4.1.7.1.2 and 5.1.1.3. Such
back billing shall not be subject to billing measurements and penalties.

4 r>§c:s9non $98.



DOCKET NO T-03632A-06-0091 ET AL.

For XO:

"2.3 After execution of this Amendment, Qwest shall back bill the FCC
ordered rate increases to March 11, 2005 (except as provided in Sections
2.3.1 and 2.3.2 below), for the time period for which the facilities were in
place for existing Non-Impaired DS1 Loop and Transport, DS3 Loop and
Transport, Dark Fiber Loop and Transport and Mass Market Switching
Services pursuant to Transition rate increases identified in Sections
3.1.1.2, 3.1.2.2, 3.1.5.1, 4.1.1.2, 4.1.2.2, 4.1.7.1.2 and 5.1.1..'8. Such
back billing shall not be subject to billing measurements and penalties.
Such back billed amounts shall appear on the Charges and Credits
section of the invoice and those amounts shall not be subject to billing
measurements, interest or penalties. Payment for the back billed
amounts will be due thirty (30) days after the date of the invoice
containing such back billed amounts in the Charges and Credits section.

2.3.1 July 8. 2005: The Effective Date of Non~lmpairment
Designations filed in 2005 after Qwest's initial February 18, 2005
filing and identified in the final column of Attachment A shall be
July 8, 2005.

2.3.2 Thirty (301 Days After the Effective Date of the
Settlement Agreement in the Wire Center Docket: The
Effective Date of Non-lmpairment Designations for the Denver
East and Colorado Springs Main Wire Centers shall be 30 days
following the Effective Date of the Commission order approving
the Settlement Agreement in the Wire Center Docket."

2.0.B Upon receiving a request for access to a high capacity loop or high
capacity transport UNE pursuant to Section 2.0 of the TRRO Amendment, Qwest
must immediately process the request. Qwest shall not prevent order
submission andlor order processing (such as via a system edit, or by requiring
affirmation of the self-certification letter information through remarks in the
service request, or through other means) for any such facility, unless the Parties
agree otherwise in an amendment to the Agreement. Regarding ordering with
respect to the initial Commission-Approved Wire Center List, see Section 2.0.A,
and regarding ordering after any additions are made to the initial Commission-
Approved Wire Center List, see Section 2.0.F. For changes of law, the Parties
agree that the change of law provisions contained in the interconnection
agreement between the Parties will apply,

2.o.c intentionally Left Blank.
s

2.0.D For high capacity loops and high capacity transport UNEs, Qwest will for
a period of at least three (3) years from the effective date of a Commission order
approving the Settlement Agreement in a Wire Center Docket, assess an
effective net non-recurring charge of $25 for each facility converted from a UNE
to an alternative service arrangement, as shown in Exhibit A to this Amendment.
Qwest may assess a non-recurring conversion charge in excess of $25 so long
as Qwest provides a clearly identified lump sum credit within three (3) billing

5 DEGMSIQM MQ. 4



DOCKETNO. T-03632A-06-009] ET AL.

cycles that results in an effective net non-recurring charge of $25. No additional
non-recurring charges apply, other than OSS non-recurring charges if applicable.
Qwest shall not impose any recurring or nonrecurring OSS charges unless and
until the Commission authorizes Qwest to impose such charges and/or approves
applicable rates at the completion of appropriate cost docket proceedings.

2.0.D.1 The Parties may disagree as to the amount of the applicable
non-recurring charge after three years from the Effective Date of the
Settlement Agreement, and each Party reserves all of its rights with
respect to the amount of charges after that date. Nothing in this
Agreement precludes a Party from addressing charges after three years
from the Effective Date of the Settlement Agreement. A different non-
recurring charge will apply, however, only to the extent authorized by an
applicable regulatory authority, or agreed upon by the Parties and
reflected in an amendment to the Agreement.

2.0.E For high capacity loops and high capacity transport UNEs, Qwest will also
provide a clearly identified lump sum credit of $25 per converted facility to CLEC,
if CLEC has converted Non-lmpaired Facilities pursuant to the TRRO before the
effective date of a Commission order approving the Settlement Agreement in the
Wire Center Docket and paid a $50 non-recurring conversion charge. Qwest will
include that disconnected circuit in the lump-sum credit described above if the
CLEC provides: (1) the circuit ID of the disconnected circuit, (2) the BAN number
on which the disconnected circuit was billed, and (3) the BAN number to which
the CLEC would like the credit applied. Once the CLEC has provided this
information, Qwest will provide the reimbursement credit as set forth herein. A
CLEC will not be required to provide a copy of the disconnection order as a
condition of including the disconnected circuit in the lump sum credit provided
under this Paragraph.

2.0.F Additional Non-Impaired Wire Centers. When Qwest files a request(s) to
add additional Wire Center(s) to the Commission-Approved Wire Center List,
Qwest will follow the procedures for making such requests approved by the
Commission in the Wire Center Docket. When additional Qwest Wire Center(s)
meet the relevant factual criteria discussed in Sections V and Vl of the FCC's
Triennial Review Remand Order as reflected in the Agreement and the
Commission adds the Wire Center(s) to the Commission-Approved Wire Center
List, the terms of this Section will apply to facilities subject to the transition based
on the addition(s) to the Commission-Approved Wire Center List. Fifteen (15)
Days after Commission-approval of addition(s) to that list, CLEC will no longer
order impacted High Capacity Loops, high capacity transport UNEs, or Dark
Fiber Loop and Dark Fiber Dedicated Transport UNEs in (for loops) or between
(for transport) those additional Wire Centers. Qwest and CLEC will work
together to identify those circuits impacted by such change.

2.0.F.1 Length of Transition Period for Additional Non-Impairment
Designations.

2.0.F.1.1 When the Commission approves additional DS1 and
DS3 loop or high capacity transport UNE non-impairment
designations as described in Section 2.0.F, CLEC will have ninety

6
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DOCKET NO T-03632A-06-0_91 ET AL.

(90) days from the effective date of the order in which the
Commission approves the addition to the Commission-Approved
Wire Center List to transition the applicable Non-Impaired
Facilities to an alternative service.

2.0.F.1 .2 When the Commission approves additional Dark Fiber
transport non-impairment Designations as described in Section
2.0.F, CLEC will have one-hundred and eighty (180) days from the
effective date of the order in which the Commission approves the
addition to the Commission-Approved Wire Center List to
transition to an alternative arrangement. Qwest and CLEC will
work together to identify those circuits impacted by such a
change.

Integra m2.8.4), popp.com (1I2.8.4) and Covad ('n2.5.4)I

. F

2.0.F.1.2.1 In addition to the changes required by
Paragraph 2.0.F above, the last sentence of the paragraph
entitled "Additional Non-Impaired Wire Centers" of the
TRRO Amendment is hereby modified to refer to back
billing to the ninety-first (915') Day "for additional DS1 and
DS3 loop or high capacity transport UNE non-impairment
designations" and to add "and the one-hundred and eighty
first (181S1) Day for additional Dark Fiber transport non-
impairment designations."

Integra (2.8.4):

2.0.F.1.2.2 The Parties specifically agree that the fifth (5"1)
sentence in Paragraph 2.8.4 of integra's TRRO
Amendment will remain in full force and effect. That
sentence states: "If CLEC makes a commercially
reasonable best effort to transition such services and if
extraordinary circumstances arise the Parties agree to
discuss an alternate time frame."

2.0.F.2 Rate During Transition Period for Additional Non-impairment
Designations.

2.0.F.2.1 For a ninety (90) day period beginning on the
effective date on which the Commission approves an addition to
the Commission-Approved Wire Center List, any DS1 Loop UNEs,
DS3 Loop UNEs, DS1 Dedicated Transport UNEs, and DS3
Dedicated Transport UNEs that CLEC leases from QWest as of
that date, but which Qwest is not obligated to unbundle, shall be
available for lease from Qwest at a rate equal to 115% of the UNE
rates applicable as of the effective date on which the Commission
adds the Wire Center to the Commission-Approved Wire Center
List.

7 DECISION no.
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2.0.F.2.2 For a one-hundred and eighty (180) day period
beginning on the effective date on which the Commission
approves an addition to the Commission-Approved Wire Center
List, any Dark Fiber Dedicated Transport UNEs that CLEC leases
from Qwest as of that date, but which Qwest is not obligated to
unbundle, shall be available for lease from Qwest at a rate equal
to to 115% of the UNE rates applicable as of the effective date on
which the Commission adds the Wire Center to the Commission-
Approved Wire Center List.

2.0.F.2.3 The 115% rate described in Sections 2.0.F.2.1 and
2.0.F.2.2 will be applied to CLEC bills on the following bill cycle,
and may be applied as a manual adjustment. Any manual bill
adjustment for the time period for which the facilities were in place
will be applied to each account based on the Billing Telephone
Number (BTN) andlor Circuit (CKT) identification number per
Billing Account Number (BAN) with an effective bill date as of the
effective date on which the Commission adds the Wire Center to
the Commission-Approved Wire Center List.

2.0.F.2.4 The non-recurring conversion charge is addressed
in Section 2.0.D of this Amendment.

2.0.F.3 Data. Qwest will file supporting data with the Commission when
filing a request to obtain additional non-impaired designations added to
the Commission-Approved Wire Center List. Qwest will also provide a
copy of the supporting data pursuant to the terms of the applicable
protective agreement/order to CLEC if CLEC has signed the applicable
protective agreement/order (or is subject to any applicable standing
protective order put in place by the Commission).

2.0.F.3.1 If Qwest relies upon Fiber-Based Collocators for
its proposed non-impairment designation, the supporting
data provided to CLEC will include at least the information
required by the COmmission in the Wire Center Docket.

2.0.F.3.2. If Qwest relies upon Switched Business Line
Count data for its proposed Non-Impairment Designation,
the supporting data provided to CLEC will include at least
the information required by the Commission in the Wire
Center Docket.

2.0.F.4 Methodology. The Parties agree to use the methodology for
non-impairment or tier designations adopted by the Commission in the
Wire Center Docket.

For Covad:

2.0.G Section 2.6 is modified to add the following subpart:

8
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"2.6.t For any refunds that are due and owing pursuant to Section 2.6,
Qwest will refund the applicable qualifying Joint CLEC no later than sixty
(60) days after the Effective Date of the Settlement Agreement in the Wire
Center Docket.

For Integra and POPP.Com:

2.0.G Section 2.8.5 is modified to add the following subpart

"2.8.5.1 For any refunds that are due and owing pursuant to Section
2.8.5, Qwest will refund the applicable qualifying Joint CLEC no later than
sixty (60) days after the Effective Date of the Settlement Agreement in the
Wire Center Docket.

For XO:

2.0.G Section 2.9.4 is modified to add the following subpart:

"2.9.4.1 For any refunds that are due and owing pursuant to Section
2.9.4, Qwest will refund the applicable qualifying Joint CLEC no later than
siM (60) days after the Effective Date of the Settlement Agreement in the
Wire Center Docket.

ll. Effective Date

This Amendment shall be deemed effective upon approval by the Commission, however,
the Parties agree to implement the provisions of this Amendment upon execution.

Ill. Further Amendments

The provisions of this Amendment apply notwithstanding anything in the TRRO
Amendment that may be to the contrary. Except as modified herein, the provisions of
the Agreement, including the TRRO Amendment, shall remain in full force and effect.
Except as provided in the Agreement, this Amendment may not be further amended or
altered, and no waiver of any provision thereof shall be effective, except by written
instrument executed by an authorized representative of both Parties.

IV. Entire Agreement .

Other than the publicly filed Agreement, its Amendments, and the publicly filed
Settlement Agreement in the Wire Center Docket, Qwest and CLEC have no agreement
or understanding, written or oral, relating to the subject of this Amendment. The publicly
filed Settlement Agreement in the Wire Center Docket is not intended to alter or amend
the Agreement.

The Parties, intending to be legally bound, have executed this Amendment as of the
dates set forth below, in multiple counterparts, each of which is deemed an original, but
all of which shall constitute one and the same instrument.

9 DEGISKDN NG.
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Signature Blocks
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ATTACHMENT C to

Triennial Review Remand Order ("TRRO") Wire Center

Multi-State Settlement Agreement

ATTACHMENT c & MULTI-STATE DRAFT

For insertion in Section 4 ("Definitions") in alphabetical order, with gray shading
indicating state-specific language (to be inserted as applicable per each state):

"Commission-Approved Wire Center List" means a list approved by the Commission in a
Wire Center Dooket(s) that identifies DS1 and DS3 Unbundled Loop facilities that are
non-impaired and, regarding DS1, DS3, and Dark Fiber unbundled transport facilities,
identifies non-impairment designations based on Wire Center Tier Designation(s).

"Non-Impaired Facilities" are those network elements identified in an applicable FCC
order as no longer available as unbundled network elements ("UNEs") under 47 U.S.C.
§251(c)(3) as reflected in this Agreement based on non-impairment or tier designations
and that have been reviewed and approved by the Commission using the process and
methodology ordered in a Wire Center Docket.

STATE spEcIFIc - ARIZONA

"Wire Center Docket" means Commission Docket Nos.T~036'82A-06-0091, T-G3267A-
06-0091, T-04302A-06-00917 T-03406A-06~0091; T-03432A-06-009i, and T-01051 B-06-
0091 entitled "in the Matter of the Application of DIECA Communications DBA Covad
Communications Company, Eschelon Telecom of Arizona, Inc., McLeodUSA
Telecommunications Sen/ices, Inc., Mountain Telecommunications, Inc., XD
Communications Services, Inc. and Qwest Corporation Request for Commission
Process to Address Key UNE Issues Arising from Triennial Review Remand Order,
including Approval of QwestWire Center Lists. (AZ Wire Centersi," and any successor
or separate Commission docket in which Qwest files a requests) to add additional non-
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire center(s) to the list..

STATE SPEClFlC In COLORADO

"Wire Center Docket" means Commission Docket No. 06iVI-080T entitled "in The Matter
Of The Joint Competitive Local Exchange Carriers' Request Regarding The Status Of
impairment In Qwest Corporation's Wire Centers And The Applicability Of The Federal
Communications Commission's Trienrliai Review Remand Order," and any successor of
separate Commission docket in which Qwest files a request{s) to add additionei non-
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire center(s) to the list.
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STATE SPECIFIC - MINNESOTA

"Wire Center Docket" means Commission Docket Nos. P-5692, 5340, 5643, 5323, 465,
6422/M-06~21i entitled "in the Matter of CLECS' Request for Commission Approval of
ILEC Wire Center Impairment Analysis." and P-5692, 5340, 5643, 5323, 465, 6422/M~
06-685 entitled "In the Matter of a Commission investigation Identifying Wire Centers in
Which Qwest Corporation Must Offer High-Capacity Loops or Transport UNEs at Cost-
Based Rates," and any successor or separate Commission docket in which Qwest files a
request(s) to add additional non-impaired wire center(s) to the Commission-Approved
Wire Center List, and the Commission approves addition of wire center(s) to the list.

STATE SPECIFIC - OREGON
"Wire Center Docket" means Commission Docket No. UM 1251 entitled "in the Matter of
COVAD COMMUNICATIONS COM-PANYZ ESCHELON TELECOM OF OREGON, INC.;
INTEGRA TELECOM OF OREGON, INC.; MCLEODUSA TELECOMMUNICATIONS
SERVICES, INC., and XO COMMUNICATIONS SERVICES, inc. Request for
Commission Approval of Non~lmpairment Wire Center List," and any successor or
separate Commission docket in which Qwest files a request(s) to add additional non-
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire center(s) to the list.

STATE SPECIFIC - UTAH

"Wire Center Docket' means Commission Docket No. 06-049-40 entitled "In the Matter
of the Investigation into Qwest Wire Center Data," and any successor or separate
Commission docket in which Qwest files a request(s) to add additional non-impaired wire
center(s) to the Commission-Approved Wire Center List, and the Commission approves
addition of wire center(s) to the list.

STATE SPECIFIC l WASHINGTON

'Wire Center Docket" means Commission Docket No. UT-053025 entitled "in the Matter
of the investigation Concerning the Status of Competition and impact of the FCC's
Triennial Review Remand- Order*on the Competitive Telecommunications Environment
in Washington State," and any successor or separate Commission docket in which
Qwest files a request(s) to add additional non-impaired wire center{s) to the
Commission-approved wire center list, and the Commission approves addition of wire
center(s) to the list.

SECTIONS 9.1.13 - 9.1.15 - For insertion in Section 9 ("UNEs"), in the location
indicated by section number:

9.1.13 To submit an order to obtain a High Capacity Loop or high capacity
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transport UNEs, CLEC must undertake a reasonably diligent inquiry and, based on that
inquiry, self-certify that, to the best of its knowledge, its request is consistent with the
requirements discussed in parts iv, v, and VI of the Triennial Review Remand Order as
reflected in this Agreement and that it is therefore entitled to unbundled access to the
particular Unbundled Network Elements sought pursuant to section 251(c)(3). Before
placing the first such order under this Agreement, CLEC shall provide its self-certification
through a letter sent to Qwest, or in another form to which the Parties mutually agree in
writing. The applicable UNE rate(s) in Exhibit A will apply to UNEs and UNE
Combinations.

9.1.13.1 CLEC will maintain appropriate records to support the self-certification
described in Section 9.1.13. See Section 9.23.4 for Service Eligibility Criteria for
High Capacity EELs.

9.1.13.2 Qwest has a limited right to audit compliance with the Service
Eligibility Criteria for High Capacity EELs, as described in Section 9.23.4.3.
Notwithstanding any other provision of this Agreement, there is no other auditing
requirement for self-certif ication, as CLEC certif ies only to the best of its
knowledge.

9.1.13.3 Whether a High Capacity Loop or high capacity transport UNE is
unavailable, and the date upon which it becomes unavailable, based on non-
impairment wire center designations have been or will be determined by the
Commission in a Wire Center Docket. The Parties will follow any procedures
established by the Commission in the Wire Center Docket with respect to
exchange of data and Confidential information and requests for additions to the
Commission-Approved Wire Center List. For non-impaired facilities identified
using the initial Commission-Approved Wire Center List, CLEC will not order an
unbundled DS1 or DS3 Loop or an unbundled DS1, DS3 or Dark Fiber transport
circuit when the order would be restricted based on the Wire Center designations
identified on the applicable Commission-Approved Wire Center List. Regarding
ordering after any additions are made to the initial Commission-Approved Wire
Center List, see Section 9.1.14.4. CLEC will transition such UNEs impacted by
the Commission-Approved Wire Center List as described in Section 9.1 .14.

9.1.1:3.4 Upon receiving a request for access to a High Capacity Loop or
high capacity transport UNE pursuant to Section 9.1 .13, Qwest must immediately
process the request. Qwest shall not prevent order submission andlor order
processing (such as via a system edit, or by requiring aff irmation of the
information in the self-certification letter through remarks in the service request,
or through other means) for any such facility on non-impairment grounds, unless
the Parties agree otherwise in an amendment to this Agreement. Regarding
ordering with respect to the initial Commission-Approved Wire Center List, see
Section 9.1.13.3, and regarding ordering after any additions are made to the
initial Commission-Approved Wire Center List, see Section 9.1.14.4. Regarding
changes in law, see Section 2.2. `

9.1.13.4.1 To the extent that Qwest seeks to challenge access to any
such UNE(s), it subsequently can raise that issue through the Dispute
resolution procedures in Section 5.18 of this Agreement. Regarding
Service Eligibility Criteria for High Capacity EELs, see Sections
9.23.4.2.1.3 and 9.23.4.3.
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9.1.13.4.1.1 If Qwest seeks to challenge any such UNES, it will
provide written notice to CLEC of  its request for Dispute
resolution.

9.1.13.4.1.2 If Qwest seeks to challenge any such UNEs, it will
also provide CLEC with data to support its claim.

9.1.13.4.1.2.1 For Wire Centers: This may, in some
cases, be limited to providing a copy of a Commission
Approved Wire Center List, while in other cases the data
may be more extensive (such as data that allows CLEC to
identify the disputed circuits and other data upon which
Qwest relies). In the event of such a dispute, CLEC will
also provide Qwest the data upon which it relies for its
position that CLEC may access the UNE.

9.1.13.4.1.2.2 For Caps:

9.1.13.4.1.2.2.1 With respect to disputes regarding
the caps described in Sections 9.2 and 9.6.2.3,
data that allows CLEC to identify all CLEC circuits
relating to the applicable Route or Building
[including if available circuit identif ication (ID),
installation purchase order number (PON), Local
Service Request identification (LSR ID), Customer
Name/Service Name, installation date, and service
address including location (LOC) information
(except any of the above, if it requires a significant
manual search), or such other information to which
the Parties agree]. In the event of such a dispute,
CLEC will also provide Qwest the data upon which
it relies for its position that CLEC may access the
UNE.

9.1.13.4.1.2.2.2 Notwithstanding anything in this
Section 9.1.13.4 that may be to the contrary, to the
extent that Qwest challenges access to any UNE(s)
on the basis that CLEC's access to or use of UNEs
exceeds the caps described in Sections 9.2 or
9.6.2.3 because CLEC has ordered more than ten
UNE DS1 Loops or more than the applicable
number of DS3 Loop circuits or UDIT circuits in
excess of the applicable cap on a single LSR (or a
set of LSRs submitted at the same time for the
same address for which CLEC populates the
related PON field to indicate the LSRs are related),
Eschelon does not object to Qwest rejecting that
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single LSR (or the set of LSRs that meets the
preceding description) on that basis. The means
by which Qwest will implement rejection of such
orders is addressed in Section 9.1.13. Except as
provided in this Section 9.1.13.4.1.2.2.2, in all other
situations when Qwest challenges access to any
UNE(s) on the basis that CLEC's access to or use
of UNEs exceeds the caps described in Sections
9.2 or 9.6.2.3, Qwest must immediately process the
request and subsequently proceed with the
challenge as described in Section 9.1 .13.4.1 .

9.1.13.5 If the Parties agree or it is determined through Dispute resolution
that CLEC was not entitled to unbundled access to a particular UNE that is not
subject to one of the transition periods described in Section 9.1.14, or the
transition period has ended, CLEC will place an order within thirty (30) Days to
either disconnect the UNE or convert such UNE to an alternative service
arrangement. Back billing for the difference between the rates for UNEs and
rates for the Qwest alternative service arrangements will apply no earlier than the
later of: (1) the installation date, or (2) the effective date of the TRO or TRRO,
whichever is applicable.

9.1.13.5.1 With respect to the caps described in Sections 9.2 and
9.6.2.3, the back billing period described in Section 9.1 .13.5 will apply no
earlier than the later of: (1) the installation date, or (2) the effective date
of the TRO or TRRO, whichever is applicable, unless the Parties agree to
a different date or a different date is determined through Dispute
resolution.

9.1.13.5.2 For each such facility converted from a UNE to an alternative
service arrangement, Qwest will, for at least three (3) years from the
effective date in the Wire Center Docket of the initial Commission-
Approved Wire Center List, assess an effective net non-recurring charge
of $25 for each such facility converted from a UNE to an alternative
service arrangement. Qwest may assess a non-recurring charge in
excess of $25, so long as Qwest provides a clearly identified lump sum
credit within three (3) billing cycles that results in an effective net non-
recurring charge of $25. No additional non-recurring charges apply, other
than OSS non-recurring charges if applicable pursuant to Section 12.7.

9.1.13.5.2.1 The Parties disagree as to the amount of the
applicable non-recurring charge after the three-year period
identified in this Section. Each Party reserves all of its rights with
respect to the amount of the charges after that date. Nothing in
this Agreement precludes a Party from addressing the non-
recurring charge after that three-year period. A different non-
recurring charge will apply, however, only to the extent authorized
by an applicable regulatory authority, or agreed upon by the
Parties, and reflected in an amendment to this Agreement
(pursuant to Section 2.2 and/or Section 5.30).
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9.1.14 Transition periods. A transition period allows CLEC to transition away
from use of UNEs where they are not impaired. The transition plans described in this
Section apply only to the embedded End User Customer base. During the applicable
transition period, CLEC will retain access to the UNE at the terms described in this
Section.

9.1.14.1 For a 12-month period beginning on March 11, 2005, any
DS1 Loop UNEs, DS3 Loop UNEs, DS1 Dedicated Transport UNEs, and
DS3 Dedicated Transport UNEs that CLEC leases from Qwest as of that
date, but which Qwest is not obligated to unbundle, shall be available for
lease from Qwest at a rate equal to the higher of (1) 115% of the rate
CLEC paid for the element on June 15, 2004, or (2) 115% of the rate the
Commission has established or establishes, if any, between June 16,
2004, and March 11, 2005, for that element.

9.1.14.1.1 within ninety (90) Days of Commission approval of this
Agreement, notwithstanding any other provision in this
Agreement, Qwest shall back bill CLEC for such rate adjustment
for the time period for which the facilities were in place between
March 11, 2005 to March 10, 2006. Such back billing shall not be
subject to billing measurements and penalties (as identified in this
Agreement) on the grounds that such back billing was not
implemented earlier than ninety (90) Days after approval of this
Agreement.

9.1.14.2 For an 18-month period beginning on March 11, 2005, any
Dark Fiber Loop UNEs and Dark Fiber Dedicated Transport UNEs that
CLEC leases from Qwest as of that date shall be available for lease from
Qwest at a rate equal to the higher of (1) 115% of the rate CLEC paid for
the. element on June 15, 2004, or (2) 115% of, the rate the Commission
has established or establishes, if any, between June 16, 2004, and March
11 , 2005, for that element.

9.1.14.2.1 Within ninety (90) Days of Commission approval of this
Agreement, notwithstanding any other provision in this
Agreement, Qwest shall back bill CLEC for such rate adjustment
for the time period for which the facilities were in place between
March 11, 2005 to September 10, 2006. Such back billing shall
not be subject to billing Measurements and penalties (as identified
in this Agreement) on the grounds that such back billing was not
implemented earlier than ninety (90) Days after approval of this
Agreement.

9.1.14.3 Bridge Period from March 11, 2006 until Effective Date of this
Agreement.

9.1.14.3.1 Within ninety (90) Days of Commission approval of this
Agreement, notwithstanding any other provision in this
Agreement, for the period from March 11, 2006 until the Effective
Date of this Agreement, Qwest shall back bill retroactive to March
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9.1.14.4 Additional Non-Impaired Wire Centers. When Qwest files
a request(s) with the Commission to add additional Wire Center(s) to the
Commission-Approved Wire Center List, Qwest will follow the procedures
for making such requests adopted by the Commission in the Wire Center
Docket. When additional Qwest Wire Center(s) meet the relevant factual
criteria discussed in Sections V and Vl of the FCC's Triennial Review
Remand Order as reflected in this Agreement and the Commission adds
the Wire Center(s) to the Commission-Approved Wire Center List, the
terms of this Section will apply to facilities subject to the transition based
on any addition(s) to the Commission-Approved Wire Center List. Fifteen
(15) Days after Commission-approval of addition(s) to that list, CLEC will
no longer order impacted High Capacity Loops, high capacity transport
UNEs, or Dark Fiber Loop and Dark Fiber Dedicated Transport UNEs in
(for loops) or between (for transport) those additional Wire Centers.
Qwest and CLEC will work together to identify those circuits impacted by
such change.

11, 2006 (or a later date, if a UNE became unavailable after that
date) for the time period for which the facilities were in place and
CLEC agrees to pay Qwest pursuant to this Agreement the
difference between the UNE rate(s) and the applicable alternate
service rate(s) (such as Special Access Service rate(s)) on all
Loop and transport UNEs that were no longer required to be
offered by Qwest as UNEs beginning March 11, 2006.

9.1.14.4.1 Transition Periods for additions to the Commission-
Approved Wire Center List.

9.1.14.4.1.1 For a ninety (90) Day period beginning on the
effective date on which the Commission approves an
addition to the Commission-Approved Wire Center List,
any DS1 Loop UNEs, DS3 Loop UNEs, DS1 Dedicated
Transport UNEs, and DS3 Dedicated Transport UNEs that
CLEC leases from Qwest as of that date, but which Qwest
is not obligated to unbundle, shall be available for lease
from Qwest at a rate equal to 115% of the UNE rates
appl icab le  as o f  the e f fect ive date on which the
Commission adds the Wire Center to the Commission-
Approved Wire Center List.

9.1.14.4.1.2 For a one~hundred and eighty (180) Day
period beginning on the effective date on which the
Commission approves an addition to the Commission-
Approved Wire Center List, any Dark Fiber Loop UNEs and
Dark Fiber Dedicated Transport UNEs that CLEC leases
from Qwest as of  that date, but which Qwest is not
obligated to unbundle, shall be available for lease from
Qwest at a rate equal to 115% of the UNE rates applicable
as of the effective date on which the Commission adds the
Wire Center to the Commission-Approved Wire Center
List.
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9.1.14.4.1.3 The 115°/> rate described in Sections
9.1.14.4.1.1 and 9.1.14.4.1.2 will be applied to CLEC bills
on the following bill cycle, and may be applied as a manual
adjustment. Any manual bill adjustment for the time period
for which the facilities were in place will be applied to each
account based on the Billing Telephone Number (BTN)
and/or Circuit (CKT) identif ication number per Billing
Account Number (BAN) with an effective bill date as of the
effective date on which the Commission adds the Wire
Center to the Commission-Approved Wire Center List.

9.1.14.4.2 Data. Qwest will f ile supporting data with the
Commission when f iling a request to obtain additional non-
impaired designations added to the Commission-Approved Wire
Center List. Qwest will also provide a copy of the supporting data
pursuant to the terms of the applicable protective agreement/order
to CLEC if CLEC has signed , the applicable protective
agreement/order (or is subject to any applicable standing
protective order put in place by the Commission).

9.1.14.4.2.1 If Qwest relies upon Fiber-Based Collocators
for its proposed non-impairment designation, the
supporting data provided to CLEC will include at least the
information.required by the Commission in the Wire Center
Docket.

9.1.14.4.2.2 If Qwest relies upon Switched Business Line
Count data for its proposed Non-Impairment Designation,
the supporting data provided to CLEC will include at least
the information required by the Commission in the Wire
Center Docket.

9.1.14.4.3 Methodology: The Part ies agree to  use the
methodology for non-impairment or tier designations adopted by
the Commission in the Wire Center Docket.

9.1 .14.5 If it is determined by CLEC and Qwest that CLEC's access to or
use of UNEs exceeds the caps described in Sections 9.2 and 9.6.2.3,
CLEC has thirty (30) Days to convert such UNEs to alternate service
arrangements and CLEC is subject to back billing for the difference
between rates for the UNEs and rates for the Qwest alternate service
arrangements.

9.1.14.6 For each such facility converted from a UNE to an alternative
service arrangement, Qwest will, for at least three (3) years from the
effective date in the Wire Center Docket of the initial Commission-
Approved Wire Center List, assess an effective net non-recurring charge
of $25 for each such facility converted from a UNE to an alternative
service arrangement. Qwest may assess a non~recurring charge in
excess of $25, so long as Qwest provides a clearly identified lump sum
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credit within three (3) billing cycles that results in an effective net non-
recurring charge of $25. No additional non-recurring charges apply, other
than OSS non-recurring charges if applicable pursuant to Section 12.7.

9.1.14.6.1 The Parties disagree as to the amount of the
applicable non-recurring charge after the three-year period
identified in this Section. Each Party reserves all of its rights with
respect to the amount of the charges after that date. Nothing in
this Agreement precludes a Party from addressing the non-
recurring charge after that three-year period. A different non-
recurring charge will apply, however, only to the extent authorized
by an applicable regulatory authority, or agreed upon by the
Parties, and ref lected in an amendment to this Agreement
(pursuant to Section 2.2 and/or Section 5.30).

9.1.15 If CLEC has not converted or disconnected a UNE facility that the
Parties agree, or it is determined in Dispute resolution that the facility, should
be converted or disconnected by the end of the applicable transition period
described in Sections 9.13 and 9.14, Qwest will convert facilities to month-to-
month service arrangements in Qwest's FCC No. 1 Tariff or, for Dark Fiber
facilities, begin the disconnect process after reasonable notice to CLEC
sufficiently identifying the Dark Fiber facility(ies) to be disconnected. If such a
facility is disconnected, the applicable disconnection charge in Exhibit A, if any,
will apply, Qwest and CLEC will work together to identify impacted facilities.

9.1.15.1 If Qwest believes or asserts that a particular UNE's availability
status has changed, Qwest shall notify CLEC of Qwest's claim and the
basis for the claim and upon request, provide sufficient data to enable
CLEC to identify and agree upon any impacted facility(ies). If the Parties
do not reach agreement, Qwest must continue to provide the UNE to
CLEC until the Dispute is resolved. See Section 9.1 .14.

9.1 .15.2 If Qwest converts a facility to an analogous or alternative
service arrangement pursuant to Section 9.1.15, the terms and
conditions of this Section 9.1 .15.2 will apply.

9.1 .15.2.1 For each such facility converted from a UNE to
an alternative service arrangement, Qwest will, for at least
three (3) years from the effective date in the Wire Center
Docket of the initial Commission-Approved Wire Center
List, assess an effective net non-recurring charge of $25
for each such facil i ty converted f rom a UNE to an
alterNative service arrangement. Qwest may assess a
non-recurring charge in excess of $25, so long as Qwest
provides a clearly identified lump sum credit within three
(3) billing cycles that results in an effective net non-
recurring charge of $25. No additional non-recurring
charges apply, other than OSS non-recurring charges if
applicable pursuant to Section 12.7.
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9.1.15.2.1.1 The Parties may disagree as to the
amount of the applicable non-recurring charge after
the three-year period identified in this Section.
Each Party reserves all of its rights with respect to
the amount of the charges after that date. Nothing
in this Agreement precludes a Party from
addressing the non-recurring charge after that
three-year period. A different non-recurring charge
will apply, however, only to the extent authorized by
an applicable regulatory authority, or agreed upon
by the Parties, and reflected in an amendment to
this Agreement (pursuant to Section 2.2 and/or
Section 5.30).

9.1.15.2.2 The Parties will complete the transition of facility(ies)
using a seamless process that does not affect the End User
Customer's perception of service quality. The Parties will establish
and abide by any necessary operational procedures to ensure
Customer service quality is not affected by conversions.

1 0
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This is an Amendment ("Amendment") to reflect the results of certain Wire Center
Dockets in the Interconnection.Agreement between Qwest Corporation ("Qwest"), a
Colorado corporation, and ("CLEC"). CLEC and Qwest shall be known
jointly as the "Parties."

WHEREAS, CLEC and Qwest entered
Interconnection Agreement, as amended to
for services in the state of ~ g ~

. Commission ("Commission") on
~-, and

ATTACHMENT D
Triennial Review Remand Order ("TRRO") Wire Center Amendment

to the InterconnectionAgreement between
Qwest Corporationand -.

" for the State of

REC.ITALS

» .

into an Interconnection Agreement (such
date, being referred to as the "Agreement"
which was approved by the

as referenced in Docket No.

DOCKET no. T-03632A-06»009l ETAL.

WHEREAS, the Federal Communications Commission ("FCC") issued its Report and
Order, In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent
Local Exchange Carriers; Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, Deployment of VWreline Services Offering Advanced
Telecommunications Capability,CC Docket Nos. 01-338, 96-98 and 98-147 (effective
October 2, 2003) ('"l'RO"), and, on February 4, 2005, the FCC released theReview of
the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Order
on Remand(effective March 11, 2005) (Triennial Review Remand Order) (FCC 04-290)
("TRRO"), and

WHEREAS the Parties are in negotiations regarding interconnection agreement
language addressing terms of the TRRO, and

WHEREAS, on or about February 15, 2006, certain CLECs (collectively referred to as
"Joint CLECs"), including in some states CLEC, filed requests with the state
commissions in Arizona, Colorado, Minnesota, Oregon, and Utah asking that the state
commissions, in accordance with the TRRO, develop and approve a list of non-impaired
wire centers and a process for future updates of the wire center list, and

WHEREAS, the aforementioned state Commissions opened the following dockets in
response to these filings: Arizona (Docket Nos.T~03632A-06-0091, T-03267A-06-0091 ,
T-04302A.06-0091 s T-03406A-06-0091 s T-03432A-06-0091 y and T-01051 B-06-0091 ),
Colorado (Docket No. 06M-080T), Minnesota (Docket Nos. P-5692, 5340, 5643, 5323,
465, 6422/M-06-211), Oregon (Docket No. UM 1251), and Utah (Docket No. 06-049-40),

WHEREAS, the Washington Utilities and Transportation Commission (WUTC)
investigated Qwest's initial non-impairment list in an existing docket (number UT-
053025) established to review the impacts of the TRRO on local competition, and

1
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WHEREAS, on March 3, 2006, Qwest also petitioned for a Commission investigation
and expedited proceeding to verify Qwest wire center data, address the nonrecurring
conversion charge, establish a process for future updates of the wire center list, address
related issues: and bind all CLECs, and

WHEREAS, the Parties wish to amend the Agreement to reflect certain terms resulting
from the publicly filed settlement of issues in the Wire Center Dockets ("Settlement
Agreement") and agree to do so under the terms and conditions contained in this
Amendment.

AGREEMENT

NOW THEREFORE, in consideration of the mutual terms, covenants and conditions
contained in this Amendment and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Parties agree as follows:

I. Amendment Terms

1.0 DEFINITIONS

The following definitions apply for purposes of this Amendment:

"Commission-Approved Wire Center List" means a list approved by the Commission in a
Wire Center Docket(s) that identifies DS1 and DS3 Unbundled Loop facilities that are
non-impaired and, regarding DS1, DS3, and Dark Fiber unbundled transport facilities,
identifies non-impairment designations based on Wire Center Tier Designation(s).

"Non-lmpaired Facilities" are those network elements identified in an applicable FCC
order as no longer available as unbundled network elements ("UNEs") under 47 U.S.C.
§ 251(c)(3) as reflected in this Agreement based on non-impairment or tier designations
and that have been reviewed and approved by the Commission using the process and
methodology ordered in a Wire Center Docket.

"Non~lmpaired Wire Center" is a Wire Center that the Commission finds meets the loop
thresholds identified in CFR 47 §51 .319(a)(4)(i) for DS1 Loops, or the loop thresholds
identified in CFR 47 §51 .319(a)(5)(i) for DS3 Loops, or the Tier 1 or Tier 2 Wire Centers
designations as defined in §51 .319(e)(3) and that is identified on a Commission-
Approved Wire Center List.

STATE SPECiFIC - ARIZONA

"Wire Center Docket" means Commission Docket Nos.T-03632A-06-0091, T-(33267A-
06-0091 I T-04302A_06-0091, T-03406A-06~0091, T~03432A-06-0091, and T-01051B-06-
0091 'entitled "in the Matter of the Application of DIECA Communications DBA Coved
Communications Company, Escheion Telecom of Arizona, Inc., 3VlcLeodUSA
Telecommunications Services, inc., Mountain Telecommunications, inc., XO
Communications Services, inc. and Qwest Corporation Request for Commission
Process to Address Key UNE Issues Arising from Triennial Review Remand Order,
including Approval of Qwest Wire Center Lists. (AZ Wire Centers)," and any successor

2
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or separate Commission docket in which Qwest files a request(s) to add additional non-
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire center(s) to the list.

STATE SPECIFIC l COLORADO

"Wire Center Docket" means Commission Docket No. 06M-080T entitled "In The Matter
Of The Joint Competitive Local Exchange Carriers' Request Regarding The Status of
impairment in Qwest CorporationS Wire Centers And The Applicability Of The Federal
Communications Commission's Triennial Review Remand Order," and any successor or
separate Commission docket in which Qwest files a request(s) to add additional non-
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire centers) to the list.

STATE SPECIFIC - MINNESOTA

"Wire Center Docket" means Commission Docket Nos. P-5692, 5340, 5643, 5323, 465,
6422/M-06-211 entitled "In the Matter of CLECS' Request for Commission Approval of
ILEC Wire Center impairment Analysis." and P-5692, 5340, 56483, 5323, 465, 6422/M-
06-685 entitled "in the Matter of a Commission Investigation Identifying Wire Centers in
Which Qwest Corporation Must Offer High-Capacity Loops or Transport UNEs at Cost~
Based Rates," and any successor or separate Commission docket in which Qwest files a
l'equest(s) to add additional non-impaired wire cerater(s) to the Commission-Approved
Wire Center List, and the Commission approves addition of wire oenter(s) to the list.

STATE SPECIFIC h OREGON
"Wire Center Docket" meets Commission Docket No. UM 1251 entitled "In the Matter of
COVAD COMMUNICATIONS COM-PANY; ESCHELON TELECOM OF OREGON, INC.;
INTEGRA TELECOM OF OREGON, inc.; MCLEODUSA TELECOMMUNICATIONS
SERVICES, INC.; And XO COMMUNICATIONS SERVICES, INC. Request for
Commission Approval of Non-impairment Wire Center List," and any successor or
separate Commission docket in which Qwest files a request(s) to add additional non~
impaired wire center(s) to the Commission-Approved Wire Center List, and the
Commission approves addition of wire center(s) to the list.

STATE SPECIFIC - UTAH

"Wire Center Docket" means Commission Docket No. 06-049-40 entitled "in the Matter
of the Investigation into Qwest Wire Center Data," 'and any successor or separate
Commission docket in which Qwest files e request(s) to add additional non-impaired wire
center(s) to the Commission-Approved Wire Center List, and the Commission approves
addition of wire center(s) to the.]ist. `

STATE SPECIFIC u WASHINGTON

"Wire Center Docket" means Commission Docket No. UT-053025 entitled "tri the Matter
of the investigation Concerning the Status of Competition and impact of the FCG's
Triennial Review Remand Order on the Competitive Telecommunications Environment
in Washington State," and any successor or separate Commission docket in which

3
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Qwest files a request(s) to add additional non-impaired wire center{s) to the
Commission-Approved wire center list, and iN Commission approves addition of wire
center(s) to the list,

2.0 Unbundled Network Elements (UNE) General

The Agreement is amended as follows:

2.0.A Whether a high capacity loop or high capacity transport UNE is
unavailable, and the date upon which it becomes unavailable, based on non-
impairment wire center designations have been or will be determined by the
Commission in a Wire Center Docket. The Parties will follow any procedures
established by the Commission in the Wire Center Docket with respect to
exchange of data and Confidential Information and updating the Commission-
Approved Wire Center List. For Non-lmpaired Facilities identified using the initial
Commission-Approved Wire Center List, CLEC will not order an unbundled DS1
or DS3 Loop or an unbundled DS1, DS3 or Dark Fiber transport circuit when the
order would be restricted based on the Wire Center designations identified on the
applicable'Commission-Approved Wire Center List. Regarding ordering after any
additions to the initial Commission-Approved Wire Center List, see Section 2.0.F
of this Amendment.

2.0.A.1 Effective Dates.

2.0.A.1.1 Julv 8. 2005: The Effective Date of Non-impairment
Designations filed in 2005 after Qwest's initial February 18, 2005
filing and identified in the final column of Attachment A shall be
July 8, 2005.

2.0.A.1 .2 Thirty (30) Davs After the Effective Date of the
Settlement Aqreement in the Wire Center Docket: The
Effective Date of Non-Impairment Designations for the Denver
East and Colorado Springs Main Wire Centers shall be 30 days
following the Effective Date of the Commission order approving
the Settlement Agreement in the Wire Center Docket.

2.0.A.2 Transition periods. A transition period allows CLEC to transition
away from use of UNEs where they are not impaired. The transition
plans described in this Section apply only to the embedded End User
Customer base. During the applicable transition period, CLEC will retain
access to the UNE at the terms described in this Section.

2.0.A.2.1 For a 12-month period beginning on March 11, 2005,
any DS1 Loop UNEs, DS3 Loop UNEs, DS1 Dedicated Transport
UNEs, and DS3 Dedicated Transport UNEs that CLEC leases
from Qwest as of that date, but which Qwest is not obligated to
unbundle, shall be available for lease from Qwest at a rate equal
to the higher of (1) 115% of the rate CLEC paid for the element on
June 15, 2004, or (2) 115% of the rate the Commission has

4
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2.0.B Upon receiving a request for access to a high capacity loop or high
capacity transport UNE, Qwest must immediately process the request. Qwest
shall not prevent order submission and/or order processing (such as via a system
edit, or by requiring affirmation of the self-certification letter information through
remarks in the service request, or through other means) for any such facility,
unless the Parties agree otherwise in an amendment to the Agreement.
Regarding ordering with respect to the initial Commission-Approved Wire Center
List, See Section 2.0.A, and regarding ordering after any additions are made to
the initial Commission-Approved Wire Center List, see Section 2.0.F. For
changes of law, the Parties agree that the change of law provisions contained in
the Agreement will apply,

2.0.C intentionally Left Blank.

2.0.A.2.3 For Non-Impaired Facilities identified using the initial
Commission-Approved Wire Center List, CLEC will convert such
Non-Impaired Facilities according to the timeframes identified in
this Section 2.0.A.2.3. Qwest and CLEC will work together to
identify those circuits impacted by such a change.

2.0.A.2.2 For an 18-month period beginning on March 11, 2005,
any Dark Fiber Loop UNEs and Dark Fiber Dedicated Transport
UNEs that CLEC leases from Qwest as of that date shall be
available for lease from Qwest at a rate equal to the higher of (1)
115% of the rate CLEC paid for the element on June 15, 2004, or
(2) 115% of  the rate the Commission has established or
establishes, if any, between June 16, 2004, and March 11, 2005,
for that element.

established or establishes, if any, between June 16, 2004, and
March 11 , 2005, for that element.

2.0.A.2.3.1 When the Commission has approved
additional DS1 and DS3 loop or high capacity transport
UNE non-impairment designations as described in Section
2.0.A for the initial Commission-Approved Wire Center List,
CLEC will have ninety (90) days from the effective date of
the order in which the Commission approves the initial
Commission-Approved Wire Center List to transition the
applicable Non-lmpaired Facilities to an alternative service.

2.0.A.2.3.2 When the Commission approves additional
Dark Fiber transport non-impairment Designations as
described in Section 2.0.A for the initial Commission-
Approved Wire Center List, CLEC will have one-hundred
and eighty (180) days from the effective date of the order
in which the Commission approves the initial Commission-
Approved Wire Center List to transition to an alternative
arrangement.

5
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2.0.D For high capacity loops and high capacity transport UNEs, Qwest will for
a period of at least three (3) years from the effective date of a Commission order
approving the Settlement Agreement in a Wire Center Docket, assess an
effective net non-recurring charge of $25 for each facility converted from a UNE
to an alternative service arrangement, as shown in Exhibit A to this Amendment.
Qwest may assess a non-recurring conversion charge in excess of $25 so long
as Qwest provides a clearly identified lump sum credit within three (3) billing
cycles that results in an effective net non-recurring charge of $25. No additional
non-recurring charges apply, other than OSS non-recurring charges if applicable.
Qwest shall not impose any recurring or nonrecurring OSS charges unless and
until the Commission authorizes Qwest to impose such charges and/or approves
applicable rates at the completion of appropriate cost docket proceedings.

2.0.D.1 The Parties may disagree as to the amount of the applicable
non-recurring charge after three years from the Effective Date of the
Settlement Agreement, and each Party reserves all of its rights with
respect to the amount of charges after that date. Nothing in this
Agreement precludes a Party from addressing charges after three years
from the Effective Date of the Settlement Agreement. A different non-
recurring charge will apply, however, only to the extent authorized by an
applicable regulatory authority, or agreed upon by the Parties and
reflected in an amendment to the Agreement.

2.0.E For high capacity loops and high capacity transport UNEs, Qwest will also
provide a clearly identified lump sum credit of $25 per converted facility to CLEC,
if CLEC has converted Non-lmpaired Facilities pursuant to the TRRO before the
effective date of a Commission order approving the Settlement Agreement in the
Wire Center Docket and paid a $50 non-recurring conversion charge. Qwest and
the CLEC will work together to identify the applicable disconnected/converted
circuit to ensure that the disconnected/converted circuit is included in the lump-
sum credit described above. CLEC and Qwest agree to promptly provide
available documentation necessary to verify the amount to be refunded pursuant
to this Paragraph for any such disconnected circuits and will work in good faith in
an effort to identify applicable circuits and resolve disputes, if any, through
informal means prior to initiating any other rights or remedies. Available
documentation may include, for example, copies of bills or identifying information
such as circuit identification number, depending on the circumstances. CLEC will
not be required to provide a copy of the disconnection order as a condition of
including the disconnected circuit in the lump sum credit provided under this
Paragraph.

2.0.F Additional Non-lmDaired Wire Centers. When Qwest files a request(s) to
add additional Wire Center(s) to the Commission-Approved Wire Center List,
Qwest will follow the procedures for making such requests approved by the
Commission in the Wire Center Docket. If the Commission adds the Wire
Center(s) to the Commission-Approved Wire Center List, fifteen (15) Days after
Commission-approval of addition(s) to that list, CLEC will no longer order
impacted High Capacity Loops, high capacity transport UNEs, or Dark Fiber Loop
and Dark Fiber Dedicated Transport UNEs in (for loops) or between (for
transport) those additional Wire Centers. Qwest and CLEC will work together to
identify those circuits impacted by such change.

6
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2.0.F.1 Length of Transition Period for Additional Non-Impairment
Designations.

2.0.F.1.1 When the Commission approves additional DS1 and
DS3 loop or high capacity transport UNE non-impairment
designations as described in Section 2.0.F, CLEC will have ninety
(90) days from the effective date of the order in which the
Commission approves the addition to the Commission-Approved
Wire Center List to transition the applicable Non-Impaired
Facilities to an alternative service.

2.0.F.1.2 When the Commission approves additional Dark Fiber
transport non-impairment Designations as described in Section
2.0.F, CLEC will have one-hundred and eighty (180) days from the
effective date of the order in which the Commission approves the
addition to the Commission-Approved Wire Center List to
transition to an alterative arrangement. Qwest and CLEC will
work together to identify those circuits impacted by such a
change.

2.0.F.2 Rate During Transition Period for Additional Non-impairment
Designations. - -

2.0.F.2.1 For a ninety (90) day period beginning on the
effective date on which the Commission approves an addition to
the Commission-Approved Wire Center List, any DS1 Loop UNEs,
DS3 Loop UNEs, DS1 Dedicated Transport UNEs, and DS3
Dedicated Transport UNEs that CLEC leases from Qwest as of
that date, but which Qwest is not obligated to unbundle, shall be
available for lease from Qwest at a rate equal to 115% of the UNE
rates applicable as of the effective date on which the Commission
adds the Wire Center to the Commission-Approved Wire Center
List.

2.0.F.2.2 For a one-hundred and eighty (180) day period
beginning on the effective date on which the Commission
approves an addition to the Commission-Approved Wire Center
List, any Dark Fiber Dedicated Transport UNEs that CLEC leases
from Qwest as of that date, but which Qwest is not obligated to
unbundle, shall be available for lease from Qwest at a rate equal
to to 115% of the UNE rates applicable as of the effective date on
which the Commission adds the Wire Center to the Commission-
Approved Wire Center List. 4

2.0.F.2.3 The 115% rate described in Sections 2.0.F.2.1 and
2.0.F.2.2 will be applied to CLEC bills on the following bill cycle,
and may be applied as a manual adjustment. Any manual bill
adjustment for the time period for which the facilities were in place
will be applied to each account based on the Billing Telephone
Number (BTN) and/or Circuit (CKT) identification number per
Billing Account Number (BAN) with an effective bill date as of the

7
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effective date on which the Commission adds the Wire Center to
the Commission-Approved Wire Center List.

2.0.F.2.4 The non-recurring conversion charge is addressed
in Section 2.0.D of this Amendment.

2.0.F.3 Data. Qwest will file supporting data with the Commission
when filing a request to obtain additional non-impaired
designations added to the Commission-Approved Wire Center
List. Qwest will also provide a copy of the supporting data
pursuant to the terms of the applicable protective agreement/order
to CLEC if CLEC has signed the applicable protective
agreement/order (or is subject to any applicable standing
protective order put in place by the Commission).

2.0. F.3.1 If Qwest relies upon Fiber-Based Collocators for
its proposed non-impairment designation, the supporting
data provided to CLEC will include at least the information
required by the Commission in the Wire Center Docket.

2.0. F.3.2 If Qwest relies upon Switched Business Line
Count data for its proposed Non-Impairment Designation,
the supporting data provided to CLEC will include at least
the information required by the Commission in the Wire
Center Docket.

2.0.F.4 Methodology: The Parties agree to use the methodology
for non-impairment or t ie r designations adopted by the
Commission in the Wire Center Docket.

ll. Effective Date and Reservation of Rights

This Amendment shall be deemed effective upon approval by the Commission, however,
the Parties agree to implement the provisions of this Amendment upon execution.

The Parties, which are in negotiations regarding interconnection agreement language
addressing terms of the TRRO, reserve their rights as to TRRO terms not set forth in this
Amendment.

Ill. Further Amendments

Except as modified herein, the provisions of the Agreement, including the TRRO
Amendment, shall remain in full force and effect. Except as provided in the Agreement,
this Amendment may not be further amended or altered, and no waiver of any provision
thereof shall be effective, except by written instrument executed by an authorized
representative of both Parties.

8
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Iv. Entire Agreement

Other than the publicly filed Agreement, its Amendments, and the publicly filed
Settlement Agreement in the Wire Center Docket, Qwest and CLEC have no agreement
or understanding, written or oral, relating to the subject of this Amendment. The publicly
filed Settlement Agreement in the Wire Center Docket is not intended to alter or amend
the Agreement.

The Parties, intending to be legally bound, have executed this Amendment as of the
dates set forth below, in multiple counterparts, each of which is deemed an original, but
all of which shall constitute one and the same instrument.

Signature Blocks

9
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ATTACHMENT E

STATE oF MINNESOTA
OFFICE OFADnm4Is11zAT1vEHEARINGS

100 Washington Square, Suite 1700
100 Washington Avenue South

Minneapolis, Minnesota 55401-2138

VIA E-MAIL AND U.S. MAIL

TELEPHONE: (612) 341-7600
: (612) 341-7346

June 28, 2006
r 1-4. ) u
a..

To: All Parties on the Attached Service List

Re: in the Matter of CLECS' Request for Commission
Approval of /LEC Wire Center Impairment Analysis
PUC Docket Nos. P-5692, 5340, 5643, 5323, 465, 5422/M-06-211

and

In the Matterof a Commission Investigation Identifying
Wire Centers in which Qwest Corporation Must Offer
High-Capacity Loop or Transport UNEs at Cost-Based
Rates
PUC Docket No. P-999/Cl-0B-685

OAH Docket No. 11-2500-17274-2

Based upon recent e-mail communications from counsel in this matter, it is my
understanding that the parties all concur in the use of the draft Protective Order I sent
you last week. Accordingly, I have signed that Protective Order, and a copy is hereby
served upon each of you.

Sincerely,

2> \ , , * * _ , L .  A ; J 2 . u

BARBARA L. NEILSON
Administrative Law Judge
Telephone: (612) 341-7604

Encl.

Providing impartial Hearings for Government and Citizens
An Equal Opportunity Employer

Administrative Law Division & Administrative Services
Facsimile: (612) M9-2655 '

Workers' Compensation Hearings Division
Facsimile: (812) 349-2691

Workers' Compensation Settlement Division
Facsimile: (612) 349-2634
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OAH Docket No. 11-2500-17274-2
MPUC Docket No. P-5692, 5340, 5323, 465, 6422/M-06-211

MPUC Docket No. P-999/CI-06-685

In the Matter of CLECs' Request for Commission Approval
of ILEC Wire Center Impairment Analysis

and
In the Matter of a Commission Investigation Identifying
Wire Centers in which Qwest Corporation Must Offer

High-Capacity Loop or Transport UNEs at Cost-Based Rates

Administrative Law Judge's Service List as of June 28, 2006

Commission and Administrative Law Judge
Dr. Burl w. Hoar (15) John J. Liddell
Executive Secretary Analyst
Public Utilities Commission Public Utilities Commission
Suite 350 Suite 350
121 Seventh Place East 121 Seventh Place East
St. Paul,, MN 55101-2147 St. Paul, MN55101-2147

Barbara L. Neilson (Original)
Office of Administrative
Hearings
Suite 1700
100 Washington Square
Minneapolis, MN 55401-2138

Parties
Linda Chavez (4)
Telephone Docketing
Coordinator
Department of Commerce
Suite 500
85 Seventh Place East
St. Paul, MN 55101-2198

Karen A. Finstad Hummel
Assistant Attorney General
Suite 1500
445 Minnesota Street
St. Paul, MN 55101

Joan C. Peterson
Jason D. Tops
Corporate Counsel
Qwest Corporation
Room 2200
200 South Fifth Street
Minneapolis, MN 55402

Dan Lipschultz
Attorney at Law
Moss & Barnett, P.A.
Suite 4800
90 South Seventh Street
Minneapolis, MN 55402-4129

Joy Gullikson
Corporate Counsel
Onvoy, Inc.
Suite 700
300 South Highway 169
Minneapolis, MN 55426

Mary T. Bully
Sr. Regulatory Manager
Onvoy, Inc.
Suite 700
300 South Highway 169
Minneapolis, MN 55426

Court Reporter
Janet Shaddix Elling
Shaddix & Associates
Suite 122
9100 W. Bloomington
Freeway
Bloomington, MN 5543 l
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Email service list
Parties Court Reporter

burLhaar@state.mn.us
jo1m.linde11@state.mn.us
barbara.nei1son@statc.mn.us
karen.hammel@state.mn.us
linda.chavez@state.mn.us
joan.peterson@qwest,com
jason.topp@qwest.com
Lipscl1u1&D@moss-bamett.corn
joy.g'u11ikson@onvoy.com
mary.buley@onvoy.com

jshaddix@j anetshaddix.com
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STATE OF MINNESOTA
BEFORE THE PUBLIC UTILITIES COMMISSION

LeRoy Koppendrayer
Marshall Johnson
Phyllis A. Reha
Kenneth A. Nickolai
Thomas Pugh

Chair
Commissioner
Commissioner
Commissioner
Commissioner

In the Matter of CLECs' Request for
Commission Approval of ILEC Wire Center
impairment Analysis

MPUC Docket No. P-5692, 5340,
5643, 5323, 465, 6422/M-06-211

In the Matter of a Commission
Investigation Identifying Wire Centers in
which Qwest Corporation Must Offer High-
Capacity Loop or Transport UNEs at Cost-
Based Rates

MPUC Docket No. P-999/CI-06-685

OAH Docket No. 11-2500-17274-2

PROTECTIVE ORDER

The purpose of this Protective Order ("Order") is to facilitate the disclosure of

documents and information during the course of these proceedings arid to protect

Confidential information and Highly Confidential Information. Access to and review of

Confidential information and Highly Confidential information by parties other than

government agencies shall be strictly controlled by the terms of this Order. The parties

other than government agencies have represented and agree that Confidential

information and Highly Confidential information as defined in this Order constitute "trade

secret information" under Minn. Stat. § 13.37, subd. 1(b), and ,"nonpublic data" under

Minn. Stat. § 13.02, sued. 9. The parties other than government agencies have
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acknowledged that the government agencies involved in this docket, which include the

Minnesota Public Utilities Commission ("Commission"), the Office of Administrative

Hearings ("OAH"), the Minnesota of Commerce ("Department"), and the Office of

Attorney General ("OAG") and Office of Attorney General-Residential and Small

Business Utilities Division ("OAG-RUD") are subject to the Minnesota Government Data

Practices Act l"meopA")1 and records retention requirements of  Minn. Stat.

§§ 138.163-138226. The parties other than government agencies, which parties are

hereinafter referred to as "parties", "persons" or "entities" have further agreed to the

terms of paragraphs one through twelve below, and, upon that agreement, and all the

files, records and proceedings herein, it is hereby ordered:

Confidential Information. All documents, data, studies and other(a)

materials furnished pursuant to any requests for information, subpoenas or other modes

of discovery (formal or informal), and including depositions, and other requests for

information, that are claimed to be of a trade secret, proprietary or confidential nature

(herein referred to as "Confidential Information"), shall be so marked by the providing

party by stamping the same with a "NONPUBLIC DOCUMENT - CONTAINS TRADE

SECRET DATA" designation. All copies of documents so marked shall be made on

yellow paper. In addition, all notes or other materials that refer to, derive from, or

otherwise contain parts of the Confidential information will be marked by the receiving

party as "NONPUBLIC DOCUMENT - CONTAINS TRADE SECRET DATA." Access to

and review of Confidential Information shall be strictly controlled by the terms of this

1.

Orde r.

1 Minn. Star. Chapter 13.
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(b) Use of Confidential information - Proceedings. All persons who

may be entitled to review, or who are afforded access to any Confidential Information by

reason of this Order shall neither use nor disclose the Confidential Information for

purposes of business or competition, or any purpose other than the purpose of

preparation for and conduct of proceeding in the above-captioned docket or before the

and all subsequent appealsFederal Communications Commission ("FCC"),

("proceedings"), and shall keep the Confidential Information secure as trade secret,

confidential or proprietary information and in accordance with the purposes, intent and

requirements of this Order.

Persons Entitled to Review. Each party that receives Confidential

information pursuant to this Qrder must limit access to such Confidential information to

(1) attorneys employed or retained by the party in proceedings and the attorneys' staff,

(2) experts, consultants and advisors who need access to the material to assist the

party in proceedings, (3) only those employees of the party who are directly involved in

these proceedings, provided that counsel for the party represents that no such

employee is engaged in the sale or marketing of that party's products or services. In

addition, access to Confidential information may be provided to the government

agencies, their counsel, employees, consultants and experts.

(d) Nondisclosure Agreement. Any party, person, or entity that

receives Confidential information pursuant to this Order shall not disclose such

Confidential information to any person, except persons who are described in section

1(c) above and who have signed a nondisclosure agreement in the form which is

attached hereto and incorporated herein as Exhibit A. Court reporters whose activities

(c)

QEC\SIGN NO.
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are not regulated by Minn. Stat. Ch. 13 shall also be required to sign an Exhibit A upon

written request of a party and to comply with the terms of this Order.

The nondisclosure agreement (Exhibit A) shall require the person(s) to whom

disclosure is to be made to read a copy of this Protective Order and to certify in writing

that they have reviewed the same and have consented to be bound by its terms. The

nondisclosure agreement shell contain the signatory's full name, employer, business

address and the name of the party with whom the signatory is associated. Such

agreement shall be delivered to counsel for the providing party before disclosure is

made, and if no objection thereto is registered to the Commission within five (5) days,

then disclosure shall follow. An attorney who makes Confidential information available

to any person listed in section 1(0) above shall be responsible for having each such

person execute an original of Exhibit A and a copy of all such signed Exhibit As shall be

circulated to all other counsel of record promptly after execution.

(a)

taken by counsel and experts for the express purpose of preparing pleadings, cross-

examinations, briefs, motions and arguments in connection with this proceeding, or in

the case of persons designated in section 1(c) of this Protective Order, to prepare for

participation in this proceeding. Such notes shall then be treated as Confidential

information for purposes of this Order, and shall be destroyed after the final settlement

or conclusion of the proceedings in accordance with section 2(b) below.

Notes. Limited notes regarding Confidential Information may be

5 (b)

information and are protected by the attorney-client privilege or the work product

Destruction. All notes, to the extent they contain Confidential

doctrine, shall be destroyed after the final settlement or conclusion of the proceedings.

2.
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The party destroying such Confidential information shall advise the providing party of

that fact within a reasonable time from the date of destruction.

Hiqhlv Confidential Trade Secret Information. Any person, whether a

party or non-party, may designate certain competitive Confidential information as

"Highly Confidential Trade Secret Information" (herein referred to as "Highly Confidential

Information") if it determines in good faith that it would be competitively disadvantaged

by the disclosure of such information to its competitors. Highly Confidential information

includes, but is not limited to, documents, pleadings, briefs and appropriate portions of

deposition transcripts, which contain information regarding the market share of, number

of access lines served by, or number of customers receiving a specified type of service

from a particular provider or other information that relates to marketing, business

planning or business strategies.

Parties must scrutinize carefully responsive documents and information and limit

their designations as Highly Confidential information to information that truly might

impose a serious business risk if disseminated without the heightened protections

provided in this section. The first page and individual pages of a document determined

in good faith to include Highly Confidential information must be marked by a stamp that

reads:

NONPUBLIC HIGHLY CONFIDENTIAL TRADE SECRET
INFORMATION-USE RESTRICTED PER PROTECTIVE ORDER
IN MPUC DOCKET nos. P-5692, 5340, 5643, 5323, 465, 6422/M-06-211
AND P-999/CI-06-685

Placing a "Highly Confidential" stamp on the first page of a document indicates only that

one or more pages contain Highly Confidential information and will not serve to protect

the entire contents of a multi-page document. Each page that contains Highly

3.
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Confidential information must be marked separately to indicate Highly Confidential

Information, even where that information has been redacted. The redacted versions of

each page containing Highly Confidential Information, and provided under seal, should

be submitted from andon paper distinct in color

Confidential Information described in section 1 of this. Protective Order.

non-confidential information

Parties seeking disclosure of Highly Confidential information must designate the

person(s) to whom they would like the Highly Confidential Information disclosed in

advance of disclosure by the providing party. Such designation may occur through the

submission of Exhibit B of the nondisclosure agreement identified in section 1(d).

Parties seeking disclosure of Highly Confidential Information shall not designate more

than (1) a reasonable number of in-house attorneys who have direct responsibility for

matters relating to Highly Confidential Information, (2) five in-house experts, and (3) a

reasonable number of outside counsel and outside experts to review materials marked

as Highly Confidential. Disclosure of Highly Confidential Information to Commissioners,

Hearing Officers and Commission Advisory Staff members shall be limited to persons to

whom disclosure is necessary. The ExhibitB also shall describe in detail the duties or

responsibilities of the person being designated to see Highly Confidential information

and the person's role in the proceeding. Highly Confidential Information may not be

disclosed to persons engaged in strategic or competitive decision making for any party,

including the sale or marketing of products or services on behalf of any party.

Any party providing either Confidential information or Highly Confidential

information may object to the designation of any individual as a person who may review

Confidential Information and/or Highly Confidential information. Such objection shall be

DECISION NO.
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made in writing to counsel submitting the challenged individual's Exhibit A or B within

three (3) business days after receiving the challenged individual's signed Exhibit A or B.

Any such objection must demonstrate good cause to exclude the challenged individual

from the review of the Highly Confidential Information. Written response to any

objection shall be made within three (3) business days after receipt of an objection. If,

after receiving a written response to a party's objection, the objecting party still objects

to disclosure of either Confidential information or Highly Confidential information to the

challenged individual, the Commission shall determine whether Confidential information

or Highly Confidential Information must be disclosed to the challenged individual.

Copies of Highly Confidential information may be provided to the in-house

attorneys, in-house consultants, outside counsel and outside experts who have signed

Exhibit B, and to the Department and OAG-RUD, their employees and counsel, and to

their consultants and experts who have signed Exhibit B.

Persons authorized to review the Highly Confidential information will maintain the

documents and any notes reflecting their contents in a secure location to which only

designated counsel and experts have access. No additional copies will be made,

except for use during hearings and then such disclosure and copies shall be subject to

the provisions of this Order. Any testimony or exhibits prepared that reflect Highly

Confidential information must be maintained in a secure location until removed to the

hearing room for production under seal. Unless specifically addressed in this section,

ail other sections of this Protective Order applicable to Confidential Information also

apply to Highly Confidential Information.

4. Small Cominanv. Notwithstanding anything to the contrary in this Order,
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DOCKET NO. T-03632A-06-0091 ET AL.

persons authorized to and Highly Confidential

information on behalf of a company with less than 5,000 employees shall be limited to

review Confidential Information

the following: (1) a

responsibility for matters relating to Highly Confidential Information, (2) a reasonable

and witnesses, and

reasonable number of in-house attorneys who have direct

number of outside counsel; (3)the company's employees

(4) independent consultants acting under the direction of the company's counsel or

senior management and directly engaged in this proceeding. Such persons

include individuals primarily involved in marketing activities for the company, unless the

party producing the information, upon request, gives prior written authorization for that

do not

person to review the Confidential information or Highly Confidential information. If the

producing party refuses to give such written authorization, the company may, for good

cause shown, request an order from the Administrative Law Judge ("ALJ") allowing that

person to review the Confidential information or Highly Confidential Information. The

producing party shall be given the opportunity to respond to the company's request

before an order is issued .

Masking. information or documents provided in this proceeding showing

the identity of any fiber-based coliocators in a wire center must be designated as

Confidential. Similarly, any information or documents provided in this proceeding

showing the identity of a telecommunications carrier's business lines or line counts must

be provided in a "masked" format, identifying the information using a code, and must be

designated as Confidential. Each individual carrier will be provided its own code to

verify data concerning that carrier. The government agencies will be provided a code

for each carrier identified in the information or documents provided.

5.
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Objections to Ad missibilitv. The furnishing of any document, data, study

or other materials pursuant to this Protective Order shall in no way limit the right of the

providing party to object to its relevance or admissibility in proceedings before this

Commission.

Challenge to Confidentialitv. This Order establishes a procedure for the

expeditious handling of information that a party claims is Confidential or Highly

Confidential. it shall not be construed as an agreement or ruling on the confidentiality of

any document. Any party may challenge the characterization of any information,

document, data or study claimed by the providing party to be Confidential in the

7.

following manner:

(a) A party seeking to challenge the confidentiality of any materials

pursuant to this Order shall first contact counsel for the providing party and attempt to

resolve any differences by stipulation,

<b)

information challenged, any party challenging the confidentiality shall do so by

In the event that the parties cannot agree as to the character of the

appropriate pleading. This pleading shall:

(i) Designate the document, transcript or other material

challenged in a manner that will specifically isolate the challenged material from other

material claimed as confidential, and

(ii) State with specificity the grounds upon which the

documents, transcript or other material are deemed to be non-confidential by the

challenging party,

(c) A ruling on the conf identiality of the challenged information,

5.
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document, data or study shall be made by a Hearing Officer after proceedings m

camera. which shall be conducted under circumstances such that only those persons

duly authorized hereunder to have access to such Confidential materials shall be

present. This hearing shall commence no earlier than five (5) business days after

service on the providing party of the pleading required by section 7(b) above.

(d) The record of said Q camera hearing shall be marked

"CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER IN MPUC DOCKET nos.

P-5692, 5340, 5643, 5323, 465, 6422/M-06-211 AND P-999/Cl-06~685." Court reporter

notes of such hearing shall be transcribed only upon agreement by the parties or order

of the Hearing Officer and in that event shall be separately bound, segregated, sealed,

and withheld from inspection by any person not bound by the terms of this Order.

In the event that the Hearing Officer should(e) rule that any

information, document, data or study should be removed from the restrictions imposed

by this Order, no party shall disclose such information, document, data or study or use it

in the public record forgive (5) business days unless authorized by the providing party to

do so. The provisions of this subsection are intended to enable the providing party to

seek a stay or other relief from an order removing the restriction of this Order from

materials claimed by the providing party to be Confidential.

(al

evidence in this proceeding materials claimed to be confidential in the following manner:

Prior to the substantive reference to,

8. Receipt into Evidence. Provision is hereby made for receipt into

(i) use or any

Confidential or Highly Confidential Information, the parties intending to use such

of,

information shall make that intention known to the providing party.

DEGLSIQN MQ. _,__ _._.~ ..._ ,~_,.-. 1



The requesting party and the providing party shall make a

good-faith effort to reach an agreement so the information can be used in a manner

which will not reveal its trade secret, confidential or proprietary nature.

(b)

Confidential information shall be marked "CONFIDENTIAL

(W)

providing party to be placed in a sealed record shall be made.

(V)

shall be tendered by counsel for the providing party to the Commission, and maintained

in accordance with the terms of this Order.

identify which portions, if any, of the documents to be offered or referenced shall be

placed in a sealed record .

PROTECTIVE ORDER IN MPUC DOCKET nos. P-5692, 5340, 5643, 5323, 465,

6422/M-06-211 AND P-999/CI-06-685" and Highly Confidential Information shall be

marked "HIGHLY CONFIDENTIAL .- USE RESTRICTED PER PROTECTIVE ORDER

IN MPUC DOCKET nos. P-5692, 5340, 5643, 5323, 465, 6422/M-06-211 AND p-

999/Cl-06-685," and shall not be examined by any person except under the conditions

set forth in this Order.

(c) In Camera Hearing. Any Confidential or Highly Confidential

information that must be orally disclosed to be placed in the sealed record in this

proceeding shall be offered in an in camera hearing, attended only by persons

authorized to have access to the information under this Order. Similarly, any cross-

Seal. While in the custody of the Commission, materials containing

(ii)

(iii)

The copy of the documents to be placed in the sealed record

Only one (1) copy of the documents designated by the

If such efforts fail, the providing party shall separately

DEGSIQN NO
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examination on, or substantive reference to, Confidential or Highly Confidential

information (or that portion of the record containing Confidential or Highly Confidential

information or references thereto) shall be received in an Q camera hearing, and shall

be marked and treated as provided herein.

(d)

information shall be limited to the Hearing Officer and persons who are entitled to

review Confidential or Highly Confidential Information pursuant to section 1(c) above

and have signed an Exhibit A or B, unless such information is released from the

restrictions of this Order either through agreement of the parties or after notice to the

parties and hearing, pursuant to the ruling of a Hearing Officer, the order of the

Commission and/or final order of a court having final jurisdiction.

Access to Record. Access to sealed testimony, records and

(e) Appeal/Subsequent Proceeding. Sealed portions of the record in

this proceeding may be forwarded to any court of competent jurisdiction for purposes of

an appeal, or to the FCC, but under seal as designated herein for the information and

use of the court or the FCC. If a portion of the record is forwarded to a court or the

FCC, the providing party shall be notified which portion of the sealed record has been

designated by the appealing party as necessary to the record on appeal or for use at

the FCC.

(f) Return. Unless otherwise ordered, Confidential information and

Highly Confidential Information, including transcripts of any depositions to which a claim

of confidentiality is made, shall remain under seal, shall continue to be subject to the

protective requirements of this Order, and shall be returned to counsel for the providing

party within thirty (30) days after final settlement or conclusion of the proceedings. If the

DECISION NO.
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providing party elects to have Confidential information or Highly Confidential information

destroyed rather than returned, counsel of the receiving party shall verify in writing that

the material has in fact been destroyed.

Use in Pleadinqs. Where references to Confidential or Highly Confidential

information in the sealed record or with the providing party is required in pleadings,

briefs, arguments or motions (except as provided in section 7), it shall be by citation of

title or exhibit number or some other description that will not disclose the substantive

Confidential information contained therein. Any use of or substantive references to

Confidential or Highly Confidential information shall be placed in a separate section of

the pleading or brief and submitted to the Hearing Officer or the Commission under

seal. This sealed section shall be served only on counsel of record and parties of

record who have signed the nondisclosure agreement set forth in Exhibit A or B. All of

the restrictions afforded by this Order apply to materials prepared and distributed under

this section.

10. Summarv of Record. If deemed necessary by the Commission or ALJ, the

providing party shall prepare a written summary of  the Conf idential or Highly

Confidential information referred to in the Order to be placed on the public record.

The provisions of this Order are specifically intended to apply to all data,

documents, studies, and other material designated as Confidential or Highly Confidential

by any party to MPUC Docket Nos. P-5692, 5340, 5643, 5323, 465, 6422/M-06-211 and

P-999/C1-06-685. In addition, experts and consultants of government agencies are

subject to the provisions of this Protective Order that are applicable to experts and

consultants of parties.

11.

9.
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I

12. This Protective Order shall continue in force and effect after these dockets

are closed.

Dated: June 28, 2006.

% < - v - - _  L  . 5 L

BARBARA L. NEILSON
Administrative Law Judge

DECISKDN NO, 1



I have read the foregoing Protective Order dated 2006, in MPUC

Docket Nos. P-5692, 5340, 5643, 5323, 465, 6422/M-06-211 and P-999/C|-06-685P-

421/Cl-05-t996, and agree to be bound by the terms and conditions of this Order.

CONFIDENTIAL INFORMATION

EXHIBIT A

Job Title and Job Description

Employer

Name

Business Address

P a rty

Signature

Date

DEG.lS\QN NG.
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EXHIBIT B

HIGHLY CONFIDENTIAL INFORMATION

I have read the foregoing Protective Order dated 2006, in MPUC

Docket Nos. P-5692, 5340, 5643, 5323, 465, 6422/M-06-211 AND P-999/C1-06-685,

and agree to be bound by the terms and conditions of this Order.

Name

Employer

Job Title and Job Description

Business Address

Party

Signature

Date

DEGLSI(§)N NC). » am
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MULH.-STATE

'WIRECENTER DESIGNATIDNS ALND RELATED ISSUES

FY
Dated this 4 day of June, 2007.

Coved Communicatiofis Company and

DIBCA Communications, Inc.

By: Ki rkland

Its: Executive Kline-President, Suateg-ic Development

and Counsel

¢

;s

/
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MULTI-STATE

SETTLEMENT AGREEMENT REGARDING

WIRE CENTER DESIGNATIONS AND RELATED ISSUES

Dated this M*day of June, 2007.

XO Co u ' actions Services, Inc.
r
:

. 1

.

|x

Heather B. Gold

SVP - External Affairs

Y
c
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I

MULTLSTATE

S ETTLEMENT AGREEMENT /REGARDING

WIRE CENTER DES IGNATIONS AND RELATED ISSUES

/

Dated this 13"' day of June, 2007.

McLeodUSA Telecommunications Services, Inc.

h/444 4/
William A. Hans
Vice President & Deputy General Counsel
l MarLha's Way
Hiawatha, Iowa 52233
(319) 790-7295
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